
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petltion
o f

Howard Wexler

for Redetermlnatton of a Deficiency or Revislon
of a Deterrnination or Refund of Unincorporated
Business Tax under Article(s) 23 of the Tax Law
for the Years L976 - 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she ls over 18 years
of age, and that on the 12th day of June, 1986, he/she served the wlthin not lce
of Dectsion by certifled rnail upon Howard tr{exler the petitioner tn the within
proceeding, bI encloslng a true copy thereof in a securely sealed postpaid
rdrapper addressed as fol lows:

Howard Wexler
300 East 40th Street
New York, NY 10016

and by deposlting same enclosed in a postpaid properly addressed wrapper in a
post offl.ce under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper ls the last known address
of the pet l t loner.

Sworn to before me thls
12 th  day  o f  June,  1986.

Authorl"zed to ad
pursuant to Tax
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STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Howard Wexler

for Redeterninat lon of a Def ic iency or Revision
of a Deternination or Refund of Unl"ncorporated
Business Tax under Art lc le(s) 23 of the Tax Law
for  the  Years  L976 -  1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connlssion, that he/she is over 18 years
of age, and that on the 12th day of Juner 1986, he served the wlthin not ice of
Decislon by cert l f ied mal l  upon Howard Breindel,  the representat ive of the
petltloner in the withln proceeding, by enclosing a true copy thereof in a
securely sealed postpaid vtapper addressed as fol lows:

Howard Breindel
So l in  &  Bre inde l ,  P .C.
501 Fif th Avenue
New York, NY 10017

and by depositing same enclosed l"n a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee is the representatlve
of the petitloner hereln and that the address set forth on sald nrapper ls the
last knonm address of the representat ive of the pet i t ioner.

Sworn to before me thls
12 th  day  o f  June ,  1986 .

AuthorLzed to adminlst,er oaths
pursuant to Tax Law sect ion I74



S T A T E  O F  N E I 4 I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E I 4 I  Y  O R K  1 2 2 2 7

June 12, L986

Howard Wexler
300 East 40th Street
New York, NY 10016

Dear Mr. Wexler:

Please take not lce of the Decislon of the State Tax Connlsston enclosed
herewith.

You have now exhausted your right of revlew at the adninlstrative level.
Pursuant to sect ion(s) 690 & 722 of.  the Tax Law, a proceedlng in court  to
review an adverse declsion by the State Tax Commisslon nay be instltuted only
under Article 78 of the Civll Practice Law and Rul-es, and must be conrmenced ln
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this nottce

Inqulries concerning the computatlon of tax due or refund allowed ln accordance
with thl-s decision mav be addressed to:

NYS Dept. Taxatl.on and Flnance
Audit Evaluation Bureau
Assessment Revlew Unit
Bullding /19, State Campus
Albany'  New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representat lve

Petl t ioner t  s Representat ive :
Howard Breindel
So l in  &  Bre inde l ,  P .C.
501 Fifth Avenue
New York, NY 10017



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

HOWARD WEXLER DECISION

for Redeterminat ion of a Def ic lency or for
Refund of Unincorporated Business Taxes
under Art ic le 23 of the Tax Law for the
Y e a r s  L 9 7 6 ,  L 9 7 7 ,  L 9 7 8 ,  L 9 7 9  a n d  1 9 8 0 .

Pet i t ioner,  Howard Wexler,  300 East 40th Street,  New York, New York 10016,

f i led a pet i t ion for redeterminatton of a def ic lency or for refund of un-

lncorporated buslness taxes under Art lc le 23 of the Tax Law for the years L976'

L977,  1978,  L979 and,  1980 (F i le  No.  54695>.

On December 4,1985, pet i t ioner wal"ved his r ight Eo a hearing and requested

that a declsion be rendered based on the ent lre record contained in the f l le.

After due considerat, ion, the State Tax Cornmission renders the fol lowlng decision.

ISSUE

Whether pet i t ionerrs income deri ,ved fron his act iv i t les as a desi"gner of

t,oys and games is exenpt from the lnpositlon of unincorporated business tax

either on the basis that such act iv i t les const i tute the pract ice of hls profession

of educat l"onal psychology orr al ternattvely,  on the basis that the design of

educat ional toys is i tsel f  an exempt professlon.

FINDINGS OF FACT

1.  Pet i t loner ,  Howard  Wex ler ,  Ph.D,  ( "Dr .

State income tax resident, returns for the years

York Lncome as fol lows:

Wexler") ,  t imely f i led New York

tn issue report lng total  New



197 9

-$633 .  00 $25 ,633 .00  -$9 ,455 .00  -$24 ,604 .00

2. For each of the above years, Dr.  Wexler also f i led a Federal  return,

including a Schedule C, Prof i t  or Loss from Business or Profession, on whlch he

ldent i fLed hls main buslness act lv i ty as rr lnventor -  Games and Toyst ' .  In

addit lon to report ing total  income from thi"s act iv i ty,  he claimed business

deduct ions  fo r  such expenses  as :  ren t ,  sa la r ies ,  lega l  fees ,  o f f i ce  supp l les ,

travel and entertalnment, ,  model costs,  advert is i ,ng, art  work, and off ice

suppl ies. The fol lowing chart  represents a sunuyraty of Dr.  Wexlerfs reported

prof i ts or losses for each year under conslderat ion.

L97 9

197 6 r977

$17 ,107 .00

L976 1977
$ zTo.oo NoTE'

L97 7
$228;555.00

-2-

1978

L978
$ 3 1 1 , S 5 3 . 0 0

L978
NONE

$ L 4 7  , 7 8 2 . 0 0
- $  1 4 7  , 7 8 2 , 0 0

1980

1 980
NONE' Mffi

$  157  ,953  .00  $162 ,761  .00
-$157 ,953 .00  -$162 ,761 .00

Total Income
T o t a l  D e d u c t l o n s  $ 7 0 , 3 2 6 . 0 0 $ 1 2 1 , 8 7 5 . 0 0
Net  P ro f i t / Loss  -$67  , 630 .00  -$121 ,875 .00

3. Dr.  Wexler reported long-term capltal  gains for each year in lssue

identlfying such gains as "income fron royaltyn pursuant to Internal Revenue

Code, Sect lon 1,235,1 ah" amount of gain was reported as fol lows:

L97 6
$ 1 1 6 , 0 1 4 . 0 0

1979 1980
$368,n2  .oO $416,36-1  .  oo

issued to Dr.  Wexler on March 9'4.  A Statement  of  Audl t  Adjustnent  was

1984 conta in ing the fo l lowlng explanat lon:

"Based on an evaluati.on of all data presented it has been
determined that the applicati"on of your speclalized know-
ledge as an educational pyschologlst towards your income -

derlved acttvities as an inventor of educatlonal toys and
games does not const i tut ,e the pract ice of a profession
exempt from the imposit ion of unincorporated business tax."

Royalty income does not qual l fy for capital  gains treatment,  but is to be
reported as gross income pursuant to IRC $6r(a).  Thls discrepancy was not
ralsed by the part , ies. I t  is assumed that the so-cal led "royalty income"
was actually galn reaLLzed from the sale of patents as provl"ded for by IRC
$  1 2 3 5 .
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Accordlngly,  the Audit  Divis ion recomputed

years under conslderat ion as fol lows:

197 6

Dr .  Wex ler ts  tax l iabi1l ty

t978

for

Royalty income
Less: Schedule C expenses
Net  p ro f i t
Less: Al lowance for taxpayer

services
Net income fron business
Less: Exemptlons
Taxable business lncome

Tax at 5127.2L976 & L977
T a x  a E  5 2 z L 9 7 8

Royalty income
Less: Schedule C expenses
Net  Pro f i t
Less: Al lowance for taxpayer

servlces
Net lncome from business
Less: Exemptions
Taxable business income

T a x  a t  4 L 7 " 2 L 9 7 9 3  4 % 2 1 9 8 0

r , 797  . 84

Total  Schedule C deduct ioos for 1976
n e t  l o s s  f o r  t h e  y e a r  o f  $ 6 7 , 6 3 0 . 0 0 .
suff ic ient information to reconci le
above.

amount  to  $70 '326.00  w l th  a  repor ted
The record does not contain

these figures with the flgure shown

$116 ' , 014 .00?
73 ,326 .00 -

F ffi'sE:d6
5  ,000  .00

$-5z,68E:do
5  ,000  .00

$  32 ,688 .00

r977
$226Fs. oo

1  21  , 875  . 00
$  106 ,680 .00

5  ,000  .00
$101 ,680 .00

5  ,000  .00
$  96 ,680 .00

$  5 ,3L7  . 40

$311 ,853 .00

5  ,000  .00
$  159  , 07  I  . 00

5  ,000  .00
$jm

$  7 ,703 .55

1980
$41636'1.00

5  ,000  .00
$248 ,540 .00

5  ,000  .00
mdd

r979
$368 ,712 .00

157 ,953 .00
$210 ,759 .00

5  ,000  .00
$205 ,759 .00

5  , 000 .00
$hdfm

$  9 ,034 .  16 $ 9 ,74r ,60

6. The Audit  Dlvls ion issued two not ices of def lc lency to Dr.  Wexler on

June 22, L984. The f l rst ,  for the years 1976, L977 and, 1978, asserted tax due

of  $14,818.79  p lus  in te res t ;  the  second,  fo r  the  years  L979 ar .d  1980,  asser ted

t a x  d u e  o f  $ 1 8 , 7 7 5 , 7 6  p l u s  t n t e r e s t .

7.  Dr.  ! {exler recelved a Bachelor of Science Degree with a major i .n

Educat l .on frorn the Col lege of the City of New York in 1960; Ln L962, he recelved
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a Master of Science Degree from the same col lege. In 1970, Fordham Universi ty

awarded Dr. Wexler a Doctorate in EducatLonal PsychoLogy.

8. Frour 1962 unt i l  L968, Dr.  Wexler r4rorked as a school psychologlst .

After receivtng his doctorate in 1970, Dr.  Wexler accepted enployment with

Hasbro Industr ies, Inc.,  a wel l -knordn commercial  toy nanufacturer.  I { ls dut les

included the deslgn and developnent of toys and games. He also served as a

consultant for Hasbrots "Romper Roomrr televlsion show and as a consultant for

other toy and game products.

7. In 1973, Dr.  t r ' Iexler began to independent ly develop toys and games for

the toy industry.  The playthings he has tnvented can be used to teach skl l ls

which range from the basic rr3Rstt  to more eomplex ski l ls lnvolving percept lon,

logic '  dexter i ty and social izat ion. Games creaEed by Dr.  t lexler include the

fo l low ing :

(A) "Alphabet Blngo Game" -  The f i rst  chl ld to form a let ter out of

three shapes wins.

(B) "Pre-School Wri terrr  -  The chi ld holds a penci l - l ike apparatus and

traces a path to form di f ferent let ters as sounds are emit ted.

(C) I 'Spel lbound" -  Chi ldren spel l  words in an effort  to accumulate the

most  po in ts .

(D) "Alphabet Jungle Game" - Children actually clinb on and around a

large structure bui l t  f rom letters.  This apparatus ls helpful  for

young children who t,end to reverse the letters they see.

8. Dr.  Wexler has been a member of the American Psychological  Associat l -on

slnce L973. A prerequisi te for membership ln this professLonal organizat ion ls

engagemenL "in study or professional work that is primarily psychological in

nat,urerr.
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9.  The Amer ican Psychological  Associat ion issues a paurphlet  ent i t led

"Careers in  Psychology"  which sets for th the var iety  of  careers which an

educat ional -  psychologist  may pursue as fo l lows:

r rEducat ional  psychol-ogis ts  may actual ly  be concerned wi th a

range of  act iv i t ies f rom in i t ia l  design through development  and
evaluat ion of  both mater ia ls  and procedures for  educat ion and t ra in ing.
Such posi t ions ex is t  in  publ ic  school  systems (usual ly  large ones) ,
in  the rn i l i tary serv ices,  in  pr ivate research and development  companies,
and in industr ia l  concerns.  This k ind of  psychologist  nay deal  wi th
analyz ing educat ion and t ra in ing needs,  wi th developing mater ia ls  for
inst ruct ion in  var ious media,  wi th designing the best  condi t ions for
inst ruct ion,  and wi th evaluat ing the ef fect iveness of  inst ruct ional
programs.  Typical ly ,  he or  she has acquired sk i l ls  associated wi th

educat ional  systems development ,  mater ia ls  and nedia developrnent ,  and
educat ional  evaluat ion.  "

10.  Al though conceding that  educat ional  psychology is  a profession which

is  exempt f rom the imposi t lon of  the unincorporated business tax,  i t  is  the

Audi t  Div is ionts posi t ion that  as an inventor  of  toys and games Dr.  Wexler

appl ied h is  specia l  knowledge and exper ience as a psychologist  towards a

business pursui t  rather  than in the pract ice of  h is  profession.

11.  The sole issue ra ised by the par t ies is  whether  Dr.  I {ex ler ts  income

producing act iv i t ies const i tu ted the pract l -ce of  a profession.

CONCLUSIONS OF LAW

A. That  Tax Law sect ion 703,  subdiv is ion (c)  exempts f rom the imposi t ion

of  the unincorporated business tax the pract ice of  1aw, medic ine,  dent is t ry ,

archi tecture or  any other  profession in  whi-ch capi ta l -  is  not  a mater ia l  income

producing factor .  I t  is  undisputed that  educat ional  psychology is  a profession

wi th in the meaning of  the statute,  but  i t  does not  neeessar i ly  fo l - low that  a l l

income earned by an educat ional  psychologist  qual i f ies for  the professional

exempt ion.  When a professional  person is  engaged in sel l ing h is  serv ices or

products to fur ther  a business enterpr ise,  he is  not  pract ic ing a profession

(Ma t te r  o f  Kone r  v .  P rocacc ino ,  39  N .Y .2d ,258 ) .  No tw i ths tand ing  the  fac t  t ha t
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Dr.  Wexler made use of his professional knowledge and ski l ls in hls business'

the inventlon of commerclally narketed toys and games does not constitute the

pract ice of a ptofession.

B. That four factors must be consldered in determinlng whether an acti-vity

const l tutes the pract ice of a professlon for the purposes of sect ion 703 of the

Tax Law: (1) whether the activity requires a long-term educational background

general ly associated with a degree ln an advanced f ield of science or learning;

(2) whether l icensl"ng requirements exlst ;  (3) whether the occupat ion ls control led

by standards of conduct,  ethlcs and malpract ice l iabi l l tyt  (4) whether there

are legal barr iers to carrying on the occupat ion as a corporat ion (Matter of

Rosenbloom v. Stat,e Tax Comrn.,  44 A.D.2d 69, mot.  for lv.  to appeal den. 34

N.Y.2d  518) .  In  l lgh t  o f  the  above,  i t  i s  c lear  tha t  the  des lgn  o f  toys  and

games does not const i tute the pract lce of a profession rdi thin the meaning and

intent of Tax Law sect lon 703. The pet i t ionerrs rel lance on MaLt,er of  Argiro v.

Gal lman, 46 A.D.2d,397, is misplaced. The taxpayer in Arglro lsas an industr ial

desi-gner who was engaged in designlng toys for productlon by toy manufacturers.

The Court  found that as a mat, ter of  law (see, Matter of  Teague v. Graves '  26L

A.D. 652),  the occupat ion of industr ial  designer fel l  r rr l th in the exemption;

that Arglro was qualifled by education and experience as an industrial designer;

and that, toy deslgn was indistinguishable from other areas of industrial

deslgn. Dr.  t r{exler does not claim to be an industr lal  designer '  but rather a

"designer of educat l"onal toys.rr  That is not ln i tsel f  a professlon cognizabLe

by sect i"on 703 of the Tax Law.



C. That the pet i t ion of

def ic iency issued on June 22,

DATED: Albany, New York

JUN 1 U 1986
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Howard Wexler ls denled and the not ices of

L984 are sustained.

STATE TAX COMMISSION

:ONER

T(


