
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Kurt  & Al ice

the Pet i t ion

Wal ter AFFIDAVIT OF MAILING

for  Redeterml-nat ion of  a Def ic iency or  Revl -s ion
of a Determlnation or Refund of Unincorporated
Business Tax under Ar t ic le(s)  23 of  the Tax Law
fo r  t he  Yea rs  1974  -  1980 .

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years

of  age,  and that  on the 10th day of  February,  1987,  he/she served the wi th in
not ice of  Decis ion by cer t i f ied mai l  upon Kurt  & Al ice Wal ter  the pet i t ioners

in the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

Kurt  & Al ice Wal ter
4702 Banyan Lane
Tamarac,  FL 33319

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner
herein and that  the address set  for th on said wrapper is  the last  known address
o f  t he  pe t i t i one r .

Sworn to before me this
10th *ry f  February. ,  r l9

b adninister oaths
b Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Kurt  & Al ice

the Pet i t ion

Wal ter AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le(s) 23 of the Tax Law
for  the  Years  1974 -  1980.

Sta te  o f

County of

New York :
ss .  :

Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she l -s  an employee of  the State Tax Commj-ss ion,  that  he/she is  over  18 years

of  age,  and that  on the 10th day of  February,  1987,  he served the wi th in not ice
of  Decis ion by cer t i f ied mai l  upon Janes I I .  Tul ly ,  Jr . ,  the representat ive of
the pet i t ioners in  the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid wrapper addressed as fo l lows:

James H.  Tul ly ,  Jr .
DeGraf f ,  Foyr  Conwayr Hol t -Harr is  & Mealey
9 0  S t a t e  S t .
Albany, NY L2207

and by deposi t ing
post  of f ice under
Serv ice wi th in the

That deponent
of  the pet i t ioner
last knornm address

same enclosed in a postpaid properly addressed wrapper ln a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said hTrapper is the

of  the  representa t ive  o f  the  pe t i t ioner .

10th day of February, 1

1n s te r  oa t
sect ion

s

Sworn to before me th is

pursuant to Tax Law 1 7 4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 10, L987

Kurt & Alice Walter
4702 Banyan Lane
Tamarac, FL 33319

Dear  Mr .  &  Mrs .  Wa l te r :

Please take not ice of  the Decis ion of  the St .ate Tax Commission enclosed

herewl th.

You have now exhausted your right of review at the administrative level.

Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, a proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Conmission may be lnst i tu ted only

under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in

the Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths from

the  da te  o f  t h i s  no t l ce .

Inquiries concerning the computation of tax due or refund allowed in accordanee

wi th th is  decis ion may be addressed to:

NYS Dept. Taxat.ion and Finance
Audit Evaluat,ion Bureau
Assessment Review Unit
Building //9, State Campus
Albany,  New York 12227
Phone # (518)  457-2086

Very truly yours'

STATE TAX CO}IuISSION

cc: Taxing Bureaufs Representat ive

Peti t ioner I  s Representat ive :
James H.  Tu l l y ,  J r .
DeGraff ,  Foy, Conwayr } Iol t -Harr is & Mealey
9 0  S t a t e  S t .
Albany, NY 12207



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetitLon

of

KURT !'IALTER AND ALICE WALTER

for Redeterminatlon of a DefLclency or for
Refund of Unincorporated Buslness Tax under
Article 23 of the Tax Law for the Years
1974 th rough 1980.

1. PetLt loners, Kurt  Walter and Al ice Walter,  f l led New

personal lncome tax returns for the years L974 through 1980.

New York State untncorporated buslness tax returns durlng the

2. On Aprt l  13, 1984 the Audlt  Divis ion lssued a Not lce

pet l t l "oners, Kurt  and ALlce Walter,  assert lng a def ic lency of

Petitioners, Kurt Walter and AlLce Walter, 4702 Banyan Lane, Tamarac,

Flor lda 33319, f l led a pet l t lon for redeterninatton of a def lc lency or for

refund of unincorporated busl"ness tax uoder Artlcle 23 of. the Tax Law for the

years  L974 th tough 1980 (F l le  No.  49769) .

A hearlng was held before Arthur Brayr Hearing Off lcer,  at  the off lces of

the St,ate Tax Commlssion, W.A. Harriman State Offl"ce Bulldlng Campus, Albany'

New York on Aprl l  1,  1986 at 9:15 a.n. wlth al l  brtefs to be submitted by

June 10, 1986. Pet i t loner appeared by DeGraff ,  Foy, Conway, Holt-Harr is aod

Mealey (Jarnes H. Tul ly,  Esq.,  of  counsel) .  The Audit  DivLsion appeared by

John P.  Dugan,  Esq.  (Thornas  C.  Sacca,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audtt Dtvlslon properly constdered certain ltems of lncoue as

subject to unlncorporated business tax.

FINDINGS OF FACT

DECISION

York State

They did not flle

years Ln issue.

of Def ic lency to

untncorporated
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business tax for the years 1974 through L977 tn the amount of $87 ,524.64 plus

penal- ty of $49,918.25 and Lnterest of  $64,406.62 fot a total  amount due of

$2011849.51. On the same date, the Audit  Divis lon lssued a second Notice of

Deficlency to petitioners asserting a deflciency of unincorporated buslness tax

for rhe years 1978 through 1980 l"n the amount of $11,708.93 plus penalty of

$5 ,736.26  and in te res t  o f  $5 ,186.45  fo r  a  to ta l  amount  due o f  $22,63L.64 .  The

notl"ces of deficlency were preml.sed upon the Audlt Divlsionfs positl"on that the

lncome petltl.oners receLved fron varlous sources was subject to unincorporated

business tax. The speclfLc Ltems of lncome and the respectlve years involved

are as fol lows:

1974 I97s  1976 L977 1978 1979 1980

St.  MartLn Construct ion Fee $ 2,500

G o t h a n  S e a v t e w  F e e s  $ 1 8 8 , 6 2 0  $ 4 0 6 , 4 3 0  $ 5 8 7 , 2 3 0  3 7 L , 5 6 4  $ 6 5 , 6 1 8

Consult ing Fees - Htrsch
Electr ic

Telephone InstaLlat ion &
Malntenance - Alleged Salary

Progresslve Electr lc
Contract lng Co.

Progresslve Equl"ties -
Al leged Salary

54 ,851  $34 ,847  48 ,746  $L2 ,325

1  7 ,300

20,L62 13 ,310

57  , 604  43 ,188

Addlt tonal U.B.T. Income
A s s e r t e d  $ 1 8 8 , 6 2 0  $ 4 0 6 , 4 3 0  $ 6 0 7 , 3 9 2  $ 4 2 8 , 9 1 5  $ 4 8 , 1 5 7  $ 1 7 1 , 8 6 9  $ 7 2 , 8 L 3

3. The penalt ies were asserted pursuant to Tax Law $685(a)(1) for fal lure

to f lLe a tax return, Tax Law $685(a)(2) for fai lure to pay the amounts shown

as tax on a return requLred to be f l led, Tax Law $685(b) for negl lgence and,

except for 1980, Tax Law $685(c) for fal lure to f l le a declarat lon of est lnated

tax or failure to pay all or part of an installuent of estimated tax.
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4. Pr ior to the years in issue, Mr. Walter possessed an opt ion to purchase

a parcel of land in Rockaway, New York. Mr. Walter concelved the ldea of

providing the land to the Clty of New York for a housing project pursuaot to

the Mltchell Larna Law (New York Public Houslng Law $44 et seq.). He then took

act lon to secure the necessary approvals for the housing project.

5. On June 1, 1973, a l-lmited partnershtp known as SeavLew Towers Assoelates

was formed by parttes unrelated to this proceeding for, among other purposes'

constructLng and nanaglng a rental houslng project.

6.  0n June 19, 1973, Mr. Walter,  Gotham Constructton No. I I ,  Inc. and

others sold the Land and rlghts to construct the houslng project to Seaview

Towers Assoclates. Mr. walter was deslgnated as a general  contractor ln thls

agreement.  I t  was also agreed on June 19, L973, that Mr. Walter wouldr under

eertain cLrcumstances, have the opt lon to recelve a percentage lnterest ln

Seavtew Towers Associates. On or about December 17, L973, Mr. Walter exerctsed

the optlon and became a llnited partner of Seaview Tower Assoclates.

7. Al though the agreement of June 19, L973 described Mr. Walter as a

general  contractor,  Mr. Walter did not,  in fact,  serve as a general  contractor

or perform any functton other than transferring hls property. Rather, he was

llsted as a contractor Ln order to be pald a fee for the creatlon of the deal

to const,ruct the houslng project. The contracts were structured ln thls manner

because of Mr. Walterrs belief that the Mitchell Lama Law precluded hl-m from

naklng a prof i t  on the transfer of an lnterest in real estate. On the basis of

the foregoing, Mr. tr{alter asserts that the Gotham Seaview constructl.on fees were

not subject to unincorporated bustness tax slnce lt l"nvolved the transfer of

property f or hls orlrn account.

8. Mr. Walter never recetved any money from SeavLew Towers AssocLates.



-4-

9 .  S lnce  the  1940 's ,  Mr .  Wal te r  was

Progress{ve Electrlc Constructlon Company

Mr. Walter sold his business.

engaged ln an enterprise known as

( r r01d Progress ive" ) .  In  I976,

10 .  On January  L7 ,  L976,  HLrsch  E lec t r i c  Inc .  ( ' rH l rsch  E lec t r i c r ' ) ,  O ld

Progresstve and Mr. Kurt Walter entered lnto an agreement. Pursuant to this

agreement, Hirseh Electrlc forned a cotpatatl.on known as "Progressive Electrlc

Contracting Corp. ("New Progressive") and Old ProgressLve changed lts name t,o

Progresstve Eqult les Corp. ("ProgressLve EquttLes").

11. On February 3, L976, 01d Progresstve, New Progressive and Hlrsch

Electrlc entered lnto a contract whereby New Progressl"ve would conplete the

contracts which had been entered lnto by Old Progresslve. For a perl.od of a

few nonths, Mr. Walter assisted ln the couplet ion of contracts for custouers of

Old Progressive.

L2. At or about the same tine the foregoing contract was executed, Mr. Walter

entered lnto a contract with Nerr Progressive and Hirsch Electrl.c to become a

consultant wtth respect to work perforned for customers who had prevlously been

customera of Old Progresslve. As compensatlon, Mr. Walter lras to recelve a

certaLn percentage of annual gross recel"pts arising fron the work which lt was

expected New Progressive would perforn for 01d Progresslve's former cl lents.

This agreement further provLded that Mr. Walter would contl.nue to be paid lf he

became dtsabled, and, t f  he dted, hls estate would be pald. In addtt lon,

Mr. Walter agreed not to engage ln any buslness of the type offered by New

Progresstve.

13. Mr. Wal-ter never perforned any consulting actlvltLes for New Progresslve.

Nevertheless, Htrsch Electrlc and New Progresslve pald the agreed consulting

f e e s .
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L4. The balance of the assets direct ly related to the buslness actLvi t ies

of Old Progresslve r,rere sold at an auction.

15. ProgressLve Equities became an investment company whlch owned stocks'

bonds, an apartment building and investments ln partnership with other enterprises.

Mr. Walter managed the apartnent bulldtng.

L6. In 1979 and 1980, Progressl .ve Equit les pald Mr. Walter,  respect lvely,

$57,603.77 arrd. $43,L87.67. Mr. Walter received wage and tax statements from

Progresslve Equity for the years 1979 and 1980 whlch dl .sclosed that Social

Secur{.Ey, New York State and Federal taxes were wlthheld from the payneots

which Walter received from Progresslve Equlty. .Yr. Walter, in turn' reported

the payments from Progresslve Equtty as salary on hls New York State Incoue Tax

Return for the years L979 and 1980.

17. In the rntd 1970f s, Mr. Walter and another l"ndLvl"dual forned a company

known as Telephone Installation and Maintenance to perforn teLephone lnstallatlon

and naintenance work, Thereafter, Mr. Walter sold hls stock ln the eompany co

hls remainl .ng associates. Mr. WaLter asserted that,  at  this t ime' he was due a

salary. In 1980, when the owners of the conpany sold their stock to another

party' petltioner recetved the alleged salary which was due htm.

18. Mr. Walter 's New York State Personal Income Tax Return for the year

1980 dld not report any hrages from Telephone Installatlon and Maintenance.

Moreover, the return for the year 1980 dld not dlsclose a wage and tax stateuent

from Telephone Installatton and Maint,enance which would have sholtn whether

social  securi ty,  New York State or Federal  taxes were wlthheld.

19. Pet l t ioners asserted that the $2,500.00 recelved in I977 represented

payment for an old debt based on servlces rendered years before. However'

petLt ioner did not present any evldence wtth respect to thls assert lon.
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CONCLUSIONS OF LAW

A. That Tax taw $703(a) def lnes an unlncorporated business, ln part ,  as

"any trade, business or occupatton conducted, engaged in or being llquidated by

an indlvldual or unlncorporated entlty".

B. That Tax Law $703(d) provtdes that:

"(d) Purchase and sale for own account. - An lndlvidual or other
unincorporated entlty, except a dealer holdlng property prlnarily
for sale to customers in the ordlnary course of hls trade or
buslness, shall not be deened engaged in an unlncorporated
buslness solely by reason of the purchase and sal-e of property
for hls ordn account, but this subsectl.on shall not apply lf the
unincorporated entlty is taxabl-e as a corporatLon for federal
lncome tax pufposes."

C. That 20 NYCRR 203.L2(a) provides, in part ,  that ' ran lndlvldual or

unincorporaced entity, other than a dealer holdlng property prfinarlly for sale

to customers in the ordlnary course of his or l"ts trade or busLness' shall not

be deemed engaged ln an unincorporated buslness sole1y by reason of the purchase

and sale of property (real or personal) for his or its own account."

D. That ln vlew of the fact that the transaction on whlch the Gothan

Seavl"ew fees were paid was a transactton l.n real property for Mr. Walterrs own

account and further that it was not part of a regular course of business of

deallng in property for sale to others, the Gotham Seavlew fees were not

subject to unlncorporated busLness tax (20 NYGRR 203.Lz[a]) .

E. That ln vLew of Mr. hralterrg acknowledgenent that for a perl.od of

several months during L976 he assisted tn the eompLetlon of contracts for the

customers of 01d Progresslve, the income received by Mr. Walter dur lng 1976

fron Progressive Electrlc Contractlng Co. was derived fron the unl.ncorporat,ed

busl.ness of betng an electr ical  contractor.  Therefore, thLs income was properly

held subject to unlncorporated busl.ness tax (Tax Law $703[a]) .
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F. That sLnce Mr. Llalter's untncorporated busl.ness was liquLdated in

L976, the lncome received durlng L977 and thereafter from Hlrsch Electrlc and

Progresslve ElectrLc Contract lng Co. was unrelaEed to the conduct of a bustness.

Therefore' this l"ncome was not subject to unincorporaced buslness tax (see

4qqter of Flschel v.  State Tax Cornmtssl_on, 48 AD2d 381, affd 39 Ny 816; cf .

Matter of  Leyendecker v.  State Tax Cornmlsslon, 11 AD2d 747, affd 9 NY2d 7I7).

G. That since the lncome recetved from Progressive Equlties was in the

form of wages for paynent of services as an employee, the lncome received by

Mr. Walter f roor Progresslve Equit les was not subject to unincorporated busl.ness

t a x  ( T a x  L a w  S 7 0 3 t b l ) .

H. That tn vLew of the fact that there has been no showl.ng that elther

TelePhone InstallatLon and Matntenance or Mr. Walter consldered the paynent to

Mr. WaLter ln 1980 as salaryr pett t toners have fal l -ed to sustaln their  burden of

proof of establlshlng that the Lncome received fron Telephone Installatlon and

Malnteoance was not subject to unlncorporated

I.  That pet i t ioners have not sustaLned

that the payneot of $2,500.00 in 1977 was not

t a x  ( T a x  L a w  $ $ 6 8 9 [ e ] ;  7 2 2 J .

J. That the peritlon of Kurt Walter and

exten t  o f  Conc lus ion  o f  L4q7 r tp t r ,  t tF t t  
and t tGt t ;

nodi. fy the not ices of def lc lency accordingly;

sustalned.

DATED: Albany, New York

buslness tax (Tax Law $S689[e] ;  722) .

their burden of proof of establlshlng

subject to unincorporated buslness

A1lce Walter l -s granted to the

the Audlt  DlvtsLon ts dLrected to

aod, as modif ied, the not l .ces are

FEB 1O 1gB7
STATE TAx COMMISSION


