
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Jef f  Shor

for  Redeterminat ion of  a Def ic iency or  for
Refund of Unincorporaf,ed Business Tax under
Art ic le  23 ot  the Tax Law and New York Ci ty
Nonresident Earnings Tax under Chapter 46,
Ti t le  U of  the Adminis t rat ive Code of  the Ci ty
of  New York for  the Years 1979 and 1980.

AFFTDAVIT OF MAILING

State of New York :
s s .  :

County of Albany : .

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comnission, that he/she ls over 18 years
of age, and that on the 28th day of Apri l ,  1986, he/she served the within
not ice of Decision by cert i f ied mai l  upon Jeff  Shor the pet i t ioner in the
within proceeding, bY enclosing a true copy thereof in a securely sealed
postpaid l rrapper addressed as fol lows:

Jeff  Shor
2  H l l l c res t  Dr .
Great  Neck ,  NY 11021

and by depositing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
of  the pet i t ioner .

Sworn to before me this
29xh day of  Apr i1,  1986.

in a postpaid proper ly  addressed wrapper in  a

care and custody of  the Uni ted States Posta l

York.

that  the said addressee is  the pet i t ioner

for th on said wrapper is  the last  known address

suant to
to administer
Tax Law sect

rj,zed



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Jef f  Shor

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Unincorporated Busi -ness Tax under
Article 23 of the Tax Law and New York City
Nonresident Earnings Tax under Chapter 46,
Ti t le  U of  the Adminis t rat ive Code of  the Ci ty
of  New York for  the Years L979 and,  1980.

AFFIDAVIT OF },IAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that

he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years

of  age,  and that  on the 28th day of  Apr i l ,  1986,  he served the wi th in not ice of
Decis ion by cer t i f ied nnai l  upon Stephen J.  Schwartz,  t } ; re representat ive of  the
pet i t ioner  in  the wl th in proceeding,  by enclos ing a t rue copy thereof  in  a

securely  sealed postpaid wrapper addressed as fo l lows:

Stephen J.  Schwartz
A l f r ed  Spe rbe r  &  Co .
3000 Marcus Ave.
Lake Success,  NY LLO42

and by deposit ing
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the UnLted States Postal

State of New York.

further says that the said addressee is the representat ive
herei-n and that the address set forth on said wrapper is the

of  the  representa t ive  o f  the  pe t i t ioner .

Sworn to before me this
28 th  day  o f  Apr l l ,  1986.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr l l  28 ,  1986

Jef f  Shor
2  H i l l c res t
Great Neck, I  1 0 2 1

Dear  Mr .  Sho r :

Please take not ice of  the Decis lon of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative 1evel.
Pu rsuan t  t o  sec t i on (s )  690 ,  722  &  1312  o f  t he  Tax  Law and  Chap te t  46  T i t l e  U
of  the Admlnis t rat ive Code of  the Cl ty  of  New York,  a proceedlng ln  cour t  to
review an adverse decislon by the Stat,e Tax Commlssion may be instltuted only
under Article 78 of the Clvil Practice Law and Rules, and must be coumeaced in
the Supreme Court of the Stace of New York, Albany County, wtthin 4 months from

the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed ln accordance
wi th th is  decis lon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessment Review Unit
Buildlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very Eruly yours,

STATE TAX COMMISSION

Taxing Bureauts Representat, ive

Peti t ioner I  s Representat ive :
Stephen J. Schwartz
Alfred Sperber & Co.
3000 Marcus Ave.
Lake Success ,  NY I I042

Dr .
NY

c c :



STATE OF NBW YORK

STATE TAX COMI{ISSION

In the l' latter of the Petition

o f

JEFF SHOR

for Redetermination of a Deficlency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law and New York City
Nonresident Earnings Tax under Chapter 46,
Title U of the Administrative Code of the
City of New York for the Years 1979 and 1980.

DECISION

Pet i t ioner ,  Je f f  Shor ,  2  H i l l c res t  Dr ive ,  Great  Neck ,  New York  11021,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Article 23 of the Tax Law and New York City nonresldent

earni-ngs tax under Chapter 46, Ti t le U of the Adninistrat ive Code of the City

of New York for the years 1979 and 1980 (Fi le No. 46457).

A hearing was held before Al len Caplowaith, Hearing Off icer,  at  the

off ices of the State Tax Corunission, Two World Trade Center,  New York, New

York ,  on  September  11 ,  1985 a t  10 :45  A.M.  Pet i t ioner  aPpeared by  Stephen J .

Schwartz,  CPA. The Audit  DivLsion appeared by John P. Dugan, Esq. (Herbert

K a m r a s s ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i - t ioner ts  act iv i t ies as an insurance agent  for  The Equi table

Li fe Assurance Society of  the Uni ted States for  the years L979 and,  1980 const i -

tu ted the carry ing on of  an unincorporated business thereby subject lng the

connmissions petit ioner derived therefrom to unineorporated business tax.
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FINDINGS OF FACT

1. Jeff  Shor (hereinafter t rpet i t ionerr ' )  and his wife,  Bel le Shor,  f i l -ed a

New York State Income Tax Resident Return for 1979 under flLing status ttmarried

f i l ing separately on gE returnrr.  For 1980, they f i led a joint  New York State

Income Tax Resident Return. On each of said returns, pet i t ioner reported net

p r o f i t  o f .  $ 7 2 , 3 1 3 . 0 0  ( 1 9 7 9 )  a n d  $ 7 2 , 3 6 8 . 0 0  ( 1 9 8 0 )  d e r i v e d  f r o n  h i s  i n s u r a n c e

sales act iv i t ies. Pet i t ioner also f i led a Nonresident Earnings Tax Return for

the City of New York for each of said years.

2. Pet i t ioner f i led a New York State Unincorporated Business Tax Return

for each year at issue whereon he reported net prof i t  f ron his aforestated

ac t i . v i t ies  sub jec t  to  un incorpora ted  bus iness  tax  o f  on ly  $28,752.00  (1979)  and

$ 3 r , 6 9 2 . 0 0  ( 1 9 8 0 ) .

3. During the years at issue, pet i t ioner earned l- i fe insurance comrnission

income from The Equitable Li fe Assurance Society of the Unlted States ("Equl- table")

and other commission income from various other insurance companies in connectton

with his "general  insuranceft  sales act iv i t ies. For unincorporated business tax

purposes, he reported only that port ion of his income purportedly derlved from

his sale of t tgeneral  insurancet ' .  Such amount was calculated in each year at

issue by rnult ip ly lng pet i t ionerfs net prof i t ,  as reported on his Federal

Schedule C, by a percentage computed by dividing his general insurance commission

income by his total  commission income. In L979, pet i t ioner earned l i fe insurance

commission income from Equitable of $143 1568.00 and general  insurance commission

income of $94r77I.00. In 1980, he earned l i fe insurance commission income from

Equi tab le  o f  $119,865.00  and genera l  insurance commiss ion  income o f  $93,400.00 .

4. On October 12, 1982, the Audit  Divis ion issued a Statement of Audtt

Changes to pet l t ioner wherein his ent i re net prof i t  f ron insurance sales was
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held subject to unincorporated business tax for 1979 on the basis that his

Federal  Schedule C indlcated that he was operat ing "as an independent broker".

Addit ional ly,  wages of $2,500.00 and "other" income of $+,128.00 were held

subject to said tax. Said statement also increased pet i t lonerts reported New

York City nonresident earnings tax liability for 1979 by holding his "other"

income o f  $4 ,128.00  sub jec t  to  such tax .  Accord ing ly ,  on  Ju1-y  21 ,  1983 '  a

Notice of Def ic iency t /as issued against pet i t ioner for the year 1979 assert ing

addit ional unincorporated business tax of $2,258.64, addit ional New York City

nonres ident  earn ings  tax  o f  $32.12 ,  pLus  in te res t  o f  $820.84 ,  fo r  a  to ta l  due

f o r  L 9 7 9  o f  $ 3 , 1 1 1 . 6 0 .

5. On Januar!  L2, 1983, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein his ent i re net prof i t  f rom insurance sales was

held subject to unincorporated business tax for 1980. The basis for such

adjustment r^ras essent ial ly the same as that stated for taxable year L979.

Accordingly,  on May 18, 1983, a Not ice of Def ic iency was issued against pet l t ioner

fo r  the  year  1980 asser t ing  add i t iona l  un incorpora ted  bus iness  tax  o f  $ I1677.84 ,

p l u s  i n t e r e s t  o f  $ 4 3 1 . 8 3 ,  f o r  a  t o t a l  d u e  o f  $ 2 , 1 0 9 . 6 7 .

6. By i ts Answer of May 31, 1985, the Audit  Divis ion asserted a greater

def ic iency for the year 1980 based on Federal  audit  changes to certain deduct ions

clained on pet l t ionerfs Federal  Schedule C. Accordlngly,  the unincorporated

business tax def ic iency now being asserted by the Audit  Divis ion for 1980 has

b e e n  i n c r e a s e d  t o  $ 1 , 9 6 3 . 4 0 .

7. Pet i t ioner contended that the l i fe insurance commission income he

derived from Equitable durlng 1979 and 1980 is exempt from the imposition of

unincorporated business tax based on the provisions of sect ion 703(f)  of  the

Tax Law.
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8. Pet i t ioner did not contest the 1979 New York State adjustments holding

wages and ' rothert t  income subject to unincorporated business tax or the 1979 New

York Clty adjustment holding t tother[  income subject to the New York City

nonresident earnings tax.

9. During the years at issue, pet i t ioner sold l i fe insurance for Equitable

under an agreement executed March 26, I974. Said agreement provided'  in part ,

as fol lows:

i 'XVI.  Independent Contractor.  Nothing contained herein sha1l
be construed to create the relationship of ernployer and employee
between The Equitable and the Agent. The Agent shal1 be free to
exercise independent judgnent as to the persons from whom applica-
t ions for pol- ic ies and annuity contracts wi l l  be sol ic i ted and the
t ime and place of sol- ic i tat ion. The Agent shal l  abide by the rules
and regulat ions of The Equitable.. .but such rules and regulat ions
shal l  not be construed so as to interfere with the freedom of act ion
of the Agent as descr ibed in this Paragraph.

* * *

XVII I .  Equitablers Prior Right.  The Agent agrees not to
submit to any other company proposals for any forms of policies or
annuity contracts,  of  a class of business issued by The Equitable'
unless authorized by The Equitable.r '

10. During the years at issue, pet i t ioner conducted both his l i fe insurance

and general  insurance business from his personal of f ice located at One Penn

PIaza,  New York  C i ty .  Sa id  o f f i ce ,  wh ich  was ad jacent  to  Equ i tab le 's  o f f l ce ,

was provided to pet i t ioner by Equitable at no cost to him. Equitable also

provLded pet i t ioner with off ice furni ture, c ler ical  staff  and telephone services.

The door  to  pe t i t ioner ts  o f f i ce  bore  h is  name.

11. During the years 1979 and 1980, pet i t ioner cl-aimed total  deduct ions on

h is  Federa l  schedu les  C o f  $166,026.00  and $140,897.00 ,  respec t ive ly .  Such

deduct ions included, l -nter al ia,  the fol lowing:
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Amount Claimed
Deduct ion r979 1980

A d v e r t i s i n g  $ 4 , 6 1 4 . 0 0  $  7 3 3 . 0 0
I n t e r e s t  o n  b u s i n e s s  i n d e b t e d n e s s  3 3 ' 6 9 1 . 0 0  8 , 9 1 2 . 0 0
O f f i c e  s u p p l i e s  1 , 9 5 7 . 0 0  1 , 8 4 5 . 0 0
P o s t a g e  4 ' 0 0 3 . 0 0  2 , 9 5 1 . 0 0
W a g e s  4 1 , 9 0 0 . 0 0  3 7 ' 8 4 5 . 0 0
P a y r o l l  t a x e s  3 , 5 3 8 . 0 0  4 , 3 4 2 . 0 0
T e l e p h o n e  5 , 3 7 7 . 0 0  4 , 3 4 5 . 0 0
S t a t i o n e r y  3 ' 3 9 4 . 0 0  - 0 -

S e l l i n g  e x p e n s e s  3 8 1 0 3 7 . 0 0  2 6 1 6 1 2 . 0 0
G i f t s  7 , 9 8 3 . 0 0  9  , 7 9 5  . 0 0
Temporary  he lp  1 ,878.00  -0 -

S u p p l i e s  - 0 -  8 , 1 6 8 . 0 0
L o s s  p a y m e n t s  2 , 1 4 L . 0 0  1 5 , 3 0 8 . 0 0
L e g a l  a n d  p r o f e s s i o n a l  4 , 2 9 9 . 0 0  7 ' 1 5 0 . 0 0

12. The deduct ions clained on pet i t ionerts Federal  schedules C were not

separated between those appl icable to his l i fe insurance sales and those

appl icabl-e to his general  insurance sales.

13. Pet i t ioner expended substant ial  amounts for employee wages and telephone

services in addit ion to the cler ical  help and telephone provided by Equitable.

Pet i t ioner personal ly paid for al l  the cler ical  and other help used with

respect to his general  insurance sales act iv i t ies. Al though EquitabLe provided

pet i t ioner with cler ical  help for hts l i fe insurance sales act iv i t ies, such

help

paid

was

fo r

addit ional ly courpensated by pet i t ioner personal ly.  Pet i t ioner personal ly

the telephone service maintalned with respect to his general  insurance

sales act iv l- t l -es.

L4. Equitable did not reimburse pet i t ioner for any expenses incurred with

respect to his insurance sales act iv i t ies.

15. Equltable did not hr i thhold income taxes from pet i t ionerts semmission

income.

16. Equitable provided pet i t ioner with medical  insurance coverage and

ret i rement benef i ts,  which were predicated on hLs volume of product ion.
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L7. Pet i t ioner reported to Equitabl-ers Distr ict  Manager only with respect

to product ion. He was not required to attend sales meetings. I le test i f ied

that his time and rdork were his own and that he was free to come and go as he

p leased.

CONCLUSIONS OF LAW

A.  That  pe t l t ioner rs  re l iance on  sec t ion  703( f )  o f  the  Tax  Law is  misp laced.

Sect ion  703( f )  p rov ides ,  in  per t inent  par t ,  tha t  r rAn ind iv ldua l . . . sha l l  no t  be

deemed engaged in an unincorporated busLness solely by reason of sel l - ing goods'

r^rares, merchandise or insurance f  or more than one enterpr ise. r t  As the Court

s ta ted  in  FrLshrnan v .  S ta te  Tax  Commiss ion ,  33  A.D.2d L07I ,  L072,  " [ t ]he

pet i t ioner has apparentJ-y been under the misconcept lon that subdivls lon ( f)  of

sect ion 703 is an exemption from the unincorporated business tax.. .when in fact

this portLon of art ic le 23 nerely l imits the factors which may be rel ied upon

to conclude that the lndividual is self-enployed as opposed to being a mere

ernployee of his pr incipals. f '

B .  That  r ' [ l ] t  i s  the  degree o f  con t ro l  and d i rec t ion  exerc ised by  the

employer that determines whether the taxpayer is an employee." Liberman v.

G a l l m a n ,  4 1  N . Y . 2 d  7 7 4 ,  7 7 8 .

C. That regulatlons promulgated by the State Tax Commission during the

period at Lssue herein provide:

t ' [w]hether there is suff ic ient directLon and control  which results ln
the relatl-onship of employer and employee will be determined upon an
examinat ion of al l  the pert inent facts and clrcumstances of each
case.  n  20  NYCRR 203.  10(c )  .

Regulat ion sect ion 203.10(b),  stat ing the factors to be consi.dered in deterrninl-ng

whether or not,  an insurance agent is subject to unincorporated business tax,

provides i -n part :
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I'Generally the relationship of enployer and employee exists when the
person for whom services are performed has the right to control- and
direct the individual who performs the services, not only as to the
result  to be accomplished, but also as to the detai ls and means by
which that resul- t  is to be acconpl ished.. .  [An employee] wi l l
usually be required to work during stated days and hours and be
subject to company establ ished productLon standards.. .  Other factors
character ist ic of  employment,  but not necessari ly required or Present
in every case, are the providing of equipment and the furnl-shing of a
place to work to the individual who performs the services.. . t ' .

D. That in view of al l  of  the relevant facts and circumstances herein'

pet i t ioner was not subject to suff ic lent direct ion and control  to be considered

an employee of Equitable, but rather was an independent contractor.  Therefore,

pet i t i .onerrs act iv i t ies for Equitabl-e during the years L979 and, 1980 const i tuted

the carrying on of an unincorporated business in accordance with the meaning

and intent of  sect ion 703(a) of the Tax Law. Pet i t ionerts lncome received from

Equitable during the years at issue was thus subject to the lnposit lon of the

unJ-ncorporated business tax.

E .  That  sec t ion  689(d) (1 )  o f  the  Tax  Law prov ides  tha t :

r f --  I f  a taxpayer f i les with the tax commission a pet i t ion for
redeterminat ion of a def ic iency, the tax commission shal l  have power
to determine a greater def ic iency than asserted in the not ice of
def ic iency and to determine i f  there should be assessed any addit lon
to tax or penalty provided in sect l -on six hundred eighty-f ive, i f
c laim therefore is asserted at or before the hearing under rules of
the tax courmission.t t

F. That the claim assert ing a greater def ic iency as the result  of  changes

made on a Federal  audit  for the year 1980 was made before the hearing by the

Aud i t  D iv is ion ts  Answer  o f  May 31 ,  1985 (see F ind ing  o f  Fac t  "6" r .W, ) .

Since such increase in the def ic iency was the result  of  a change or correct ion

of Federal taxable income and the Tax Conmission had

at  the t ime i t  mai led the Not lce of  Def ic iency,  the

no not ice of  such change

burden of proof is upon the

pet i t ioner to show that such increase in the def ic iency was erroneous or

improper pursuant to sect j .on 689(e) (3) of  the Tax Law.
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G. That sectton 689 of the Tax Law ls incorporated into Art ic le 23 by

s e c t i o n  7 2 2 ( a ) .

H. That pet i t ioner has fai led to sustain his burden of proof to show that

the greater def ic iency asserted is improper or erroneous.

I .  That the pet i t ion of Jeff  Shor is denied and the Not ice of Def ic iency

issued July 2I,  1983 with respect to the year L979 Ls sustained.

J. That the def ic iency asserted in the Not ice of Def ic iency lssued

May 18 ,  1983 w i th  respec t  to  the  year  1980 is  inc reased to  $1 ,963.40  (see

Finding of Fact "6",  9gp8),  together with such addit ional interest as may be

lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

APR 3 81$86
PRESIDEN?


