
STATE OF NEI,I YORK

STATE TAX COMIVIISSION

In  the Mat ter  of  the Pet i t ion
o f

Preci.sion Automotlve

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Unincorporated
Business Tax under Ar t lc le  23 of  the Tax Law for
the  Yea rs  1979 ,  1980 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,  being duly sworn, deposes and says that he/she is an
employee of the State Tax Comrnission, that he/she is over 18 years of age, and
that on the 18th day of Februaryr 1986, he/she served the within not ice of
Decision by cert i f ied mai l  upon Precision Autourot ive, the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Precision Automotive
7 Brightside Avenue
East Northport ,  NY I I73L

and by depositing same encl-osed in a postpaid properLy addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me this
l 8 th  day  o f  Feb rua ry ,  1986 .

that the said addressee is the pet i t ioner
forth on said \drapper is the last known address

to admi. ter oaths
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitl-on
o f

Precision Automotive

for Redetersrination of a Deflciency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
t h e  Y e a r s  L 9 7 9 ,  1 9 8 0 .

AFFIDAVIT OF MAILING

State of New York :
S S .  :

County of Albany :

Doris E. Steinhardt,  bei-ng duly sworn, deposes and says that he/she ls an
employee of the State Tax Cornmlssion, that he/she is over 18 years of age, and
that on the 18th day of February, 1986, he served the wl"thin not ice of Decision
by cert i f ied rnal l  upon Leon A. Kweit ,  the representat ive of the pet i t ioner ln
the within proceedl-ng, by enclosing a true copy thereof in a securely sealed
postpaid r^Trapper addressed as fol lows:

Leon A. Kweit
Leon A. Kwelt & Cornpany
The 110 Colonial  Bui lding, 150 Broad Hol lor"r  Rd.
Melv i l le ,  NY 11747

and by deposi t ing
post. office under
Service within the

That deponent
of t,he petit ioner
last knor,rn address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the Unit,ed Stat.es Postal

State of New York.

further says that the said addressee j"s the representat ive
herein and that the address set, forth on said wrapper is the

of the representat lve of the pet i t ioner.

Sworn to before ne this
18th day of February, 1986.

b ' a d n ster oaths
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 18, L986

Precision Automot,ive
7 Brlghtside Avenue
East  Nor thpor r ,  NY 11731

Gentlemen:

Please t ,ake not ice of the Declsion of the State Tax Commi"sslon enclosed
herewith.

You have now exhausted your rlght of review at the adminlstrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse declsion by the State Tax Commlssion may be inst,ituted only
under Article 78 of the Clvil Pract.ice Law and Rules, and must be comqenced ln
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed ln accordance
with this deci-sion may be addressed to:

NYS Dept. Taxat,ion and Flnance
Law Bureau - Litigatj"on Uni"t
Bui lding i l9,  Stace Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMT{ISSION

Peti t ioner I  s Representat, ive
Leon A, Kweit
Leon A. Kweit & Courpany
The I10  Co lon ia l  Bu l ld ing ,  150
Melv i l le ,  NY 11747
Taxing Bureaurs Representat ive

Broad Hol low Rd.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt ion
o f

Matthew Holochuck & Joseph Mauceri '
d lb /  a Precision Automotive

for Redeterminat j .on of a Def ic iency or Revision
of a Determlnat ion or Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
L2/L /7e- r r /30 /80 .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
18 th  day  o f  February ,  1986.

State of New York :
ss ' :

County of Albany :

Dor is  E.  Ste inhardt ,  being duly sworn,  deposes and saysr  that  he/she is  an

employee of  the State Tax Conmission,  that  he/she is  over  18 years of  age,  and

that  on the 18th day of  February,  1986,  he/she served the wi- th in not ice of

Decis ion by cer t i f ied mai l  upon Matthew Holochuck & Joseph Maucer j .  d /b/a
Precision Automotive the petit ioner in the withln proceeding, bI enclosing a

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as fo l lows:

Matthew Holochuck & Joseph Maucerl-
d/b /  a  Precis l -on Automot ive
7 Br ights ide Ave.
East  Northpor t ,  NY LL73I

and by deposi t ing same enclosed in a postpaid proper ly  addre,ss€d wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni . ted States Posta l

Serv ice wi th in the State of  New York.

AFFIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last knom address

er oathsto admln
sect ion 174



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of
o t

Matthew Holochuck &
d/b la Prec is ion

the Pet i t , lon

Joseph Mauceri
Automotive AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revi"sion
of a Determi-nat lon or Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
Per iod  L2  /  L  /7  9 -L I  /  30  /  80 .

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,  being duly sworn, deposes and says that he/she ls an
employee of the State Tax Commission, that he/she is over 18 years of age, and
that on the 18th day of February, 1986, he served the within not ice of Decision
by cert i f ied nai l  upon Leon A. Kweit ,  the representat i -ve of tBhe pet i t ioner in
the withj ,n proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as f  ol lor^rs:

Leon A. Kweit
Leon A.  Kwei t  &  Company,  P .C.
150 Broad Ho l low Rd. ,  The 110 Co lon ia l  B ldg .
Melv i l le ,  NY 11747

and by deposicing same enclosed i"n a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United Stat,es Postal
Service within the State of New York.

That deponent further says that the saj.d addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me thls
18 th  day  o f  February ,  f986.

ter oaths
rsuant to Tax sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 18, 1986

Matthew Holochuck & Joseph Mauceri
d/b /  a Precision Automotive
7 Brightside Ave.
East  Nor thpor t ,  NY 1 i731

Gentlemen:

Please take not ice of the Decisi-on of the State Tax Cornrnission enclosed
herewith.

You have now exhausted your right of revlew at the administrative level.
Pursuant to sect, ion(s) 1138 of the Tax Law, a proceeding in court  to revlel t  an
adverse decision by the St,ate Tax Commission may be inscituted only under
Article 78 of the Civil Practice Law and Rules, and must be eonmenced in the
Suprerne Court of the State of New York, Albany Countyr withirr 4 months fron the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund al.Lowed in accordance
with this declsion may be addressed to:

NYS Dept. Taxat,ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York L2227
Phone 1/ (518) 457-2070

Very truly yours,

STATE TAX COMI"IIIiSION

cc:  Pet i t ioner rs  Representa t ive
Leon A. Kwel"t
Leon A. Kweit ,  & Company, P.C.
150 Broad l lo l low Rd. ,  The I10  Co lon ia l  B ldg .
Melv i l le ,  NY 11747
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Matthew & Diane Holochuck

for  Redeterminat ion of  a Def ic iency or  Revis ion

of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
L 9 7 9  &  1 9 8 0 .

AIIFIDAVIT dF MAILING

State of  New York :
s s .  :

County of Albany : .

Dor ls  E.  Ste inhardt ,  being duly sworn,  deposes and says that  he/she is  an

employee of  the State Tax Cornmiss ion,  that  he/she is  over  1{}  years of  age'  and

that  on the 18th day of  February,  1986,  he/she served the wj . th in not ice of

Decis ion by cer t i f ied rnai l  upon Matthew & Diane Hol-ochuck,  the pet i t ioners in

the wi th in proceedlng,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

Mat.thew & Diane Holochuck
2 A l ice  Dr .
Commack, NY I I725

and by deposit ing same enclosed in a postpaid properly addrerssed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
hereln and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me this
l 8 th  day  o f  Feb rua ry ,  19B6 .

that  the said addressee is  the pet i t ioner

forth on said l^Trapper is thel last known address

s ter  oa ths
sec t ion  174



STATE OF NEhI YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
o r

Mat,thew & Diane Holochuck

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Personal Income
Tax under Article 22 of. the Tax Law for the Years
1 9 7 9  &  1 9 8 0 .

AFFIDAVIT OF MAILING

State of New York :
S S .  :

County of Albany :

Dori"s E. Steinhardt,  being duly sworn, deposes and says that he/she is an
employee of the State Tax Commission, that he/she is over 18 years of age, and
that on the l8th day of February, 1986, he served the within not ice of Decision
by cert l f ied mai l  upon Leon A. Kweit ,  the representat ive of the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Leon A. Kwei-t
150 Broad Hol low Road
Melv i l le ,  NY 11747

and by deposi t lng
post  of f ice under
Service within the

That deponent
of  the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the Unit<rd St,ates Postal

State of New York.

further says that the said addressee ls the representat, ive
herein and that, the address set forth on said wrapper is the

of the representat ive of the pet l t ioner.

Sworn to before me this
l8th day of February, 1986.

r i zed  to
rsuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , i  Y 0 R K  1 2 2 2 7

February 18, 1986

Matthew & Diane Holochuck
2 A l ice  Dr .
Commack, NY 11725

Dear  Mr .  &  Mrs .  Ho lochuck :

Please take not ice of  the Deci .s ion of  the State Tax Commissi ion enclosed
herewi th.

You have now exhausted your right of review at the adml"nistrati"ve level.
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding ln  courc to rev lew an
adverse decision by the Stat,e Tax Commission may be institut,ed only under
Art ic le  78 of .  the Civ i l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany Countlr within 4 months from the
dat ,e of  th is  not ice.

Inquiries concerning the computati.on of tax due or refund al.Lowed in accordance
wi th th is  decis l "on mav be addressed t ,o:

NYS Dept. Taxation and Ftnance
Law Bureau - Litigation Unit
Bullding {f 9, State Campus
Albany, New York L2227
Phone i /  (518) 457-2070

Very truly yours; '

STATE TAX COMMII;SION

Peti t ioner I  s Representat lve
Leon A. Kwei"t
150 Broad l{ollow Road
Melv iL le ,  NY 11747
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  of  the Pet l t ion
o r

Joseph & Diana Mauceri

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Personal Incone
Tax under Ar t ic le  22 of  the Tax Law for  the Years
1 9 7 9  &  1 9 8 0 .

AIF'FIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

Dor is  E.  Ste inhardt ,  being duly sworn,  deposes and says that  he/she is  an

employee of  the State Tax Commission,  that  he/she is  over  l {J  years of  age,  and
that  on the 18th day of  February,  L986,  he/she served the wj l th in not ice of
Decis ion by cer t i f ied mai l  upon Joseph & Diana Maucer i ,  the pet i t ioners in  the
wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid \ i l rapper addressed as fo l lows:

Joseph & Di.ana Mauceri
35 Rut ledge Street
B ren twood ,  NY  I I 7L7

and by deposi t ing same enclosed in a postpaid propet ly  addrerssed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That deponent further says
hereln and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
I8th day of  February,  1986.

that  the said addressee is  the pet i t ioner

forth on said wrapper is the last knorarn address

tLzed  to ter  oaths
rsuant to Tax sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph & Diana Mauceri

for Redeterminat ion of a Def ic iency or Revislon
of a Det,ermination or Refund of Personal Incone
Tax under Aruicle 22 of the Tax Law for the Years
t 9 7 9  &  1 9 8 0 .

AFFIDIA'VIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,, belng duly sworn, deposes and says that he/she is an
employee of the St,ate Tax Commission, that he/she is over 18 years of age, and
that on the l8th day of February, 1986, he served the within not ice of Dectsion
by cert l f ied nai l  upon Leon A. Kweit ,  the representat ive of the pet i t j "oners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r ,rrapper addressed as f  ol lows:

Leon A. Kweit
150 Broad Hol low Road
Melv i l le ,  NY 11747

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servi .ce wlthin the State of New York.

That deponent further says that the said addressee i.s the representat,ive
of the petitioner herein and that the address set forth on said r4trapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
ISth day of  Februaryr  1986.

ter oathsto admi
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

F e b r u a r y  1 8 , 1 9 8 6

Joseph & Diana Mauceri
35 Rut ledge Street
Brentwood, NY LI7L7

Dear Mr. & Mrs, Mauceri :

Please take not ice of  the Decis ion of  the State Tax Coromiss ion enclosed
herewi th.

You have now exhausted your rlght of review at the administratl-ve Ievel.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding in court  to revierd an
adverse decision by the State Tax Connission nay be inst i tuted only under
Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquirles concerning the computation of tax due or refund al.Lowed Ln accordance
wi th th is  decis ion may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litlgation Unlt
Bui lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMIIJSION

Peti t ioner I  s Representat ive
Leon A. Kwett
150 Broad Hol low Road
Melv i l le ,  NY 7L747
Taxing Bureau rs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"Iatter of the Petit ion

o f

PRECISION AUTOMOTIVE

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1979
and 1980.

In  the Mat ter  of  the Pet i t ion

O I

I.{ATTHEI^I HOLOCHUCK AND JOSEPH MAUCERI
D lB / A PRECISION AUTOMOTIVE

for  Revis ion of  a Determinat ion or  for  Refund
of  Sales and Use.  Taxes under Ar t ic les 28 and 29
of  the Tax Law for  t ,he Per iod December 1,  1979
through November 30,  1980.

In the Matter the Pet,it ion

MATTI1EW IIOLOCHUCK AND DIANE IIOLOCHUCK

for  Redeterminat , ion of  a Def ic iency or  for
Refund of Personal Income Tax under Atticl-e 22
of  the Tax Law for  the Years L979 and 1980.

In the Matter the Pet i t ion

JOSEPH MAUCERI DIANA MAUCERI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1979 and 1980.

DECISION

o f

o f

o f

o f

AND
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Peti t ioner,  Precision Automotive, 7 Brightside Avenue, East Northport ,  New

York  1L73L,  f i led  a  pe t i t ion  fo r  redetern ina t i ,on  o f  a  de f i . c iency  or  fo r  re fund

of unincorporated business tax under Art i ,c le 23 of.  the Tax Law for the years

1979 and i9B0 (F i Ie  No.  50964) ,

Pet i t , loners, Matthew Holochuck and Joseph Mauceri  dlb/a Precision Automotive,

7 Brightside Avenue, East Northport ,  Ner,r  York l l73l ,  f i led a pet, i t ion for

revislon of a determinat ion or for refund of sales and use taxes under Art ic les

28 and 29 of the Tax Law for the period December 1, 1979 through November 30,

1 9 8 0  ( F i 1 e  N o .  4 1 7 3 6 ) .

Pet i t ioners,  Mat thew Holochuck and Diane Holochuck,  2 Al ice Lane,  Commack'

New York I I725,  f i led a pet i t ion for  redeterminat j "on of  a def l "c i -ency or  for

refund of  personal  income tax under Ar t ic le  22 of  the Tax Law for  the years

1979  and  1980  (F l f e  No .  48167 )  .

Pet, i t ioners, Joseph Mauceri-  and Diana l" lauceri ,  35 Rut ledge Street '  Brentwood'

New York I I717, f i led a pet i t ion for redeterminat ion of a de:f ic iency or for

refund of personal income tax under Article 22 of. the Tax Larr for the years

1 9 7 9  a n d  1 9 8 0  ( F i l e  N o .  4 8 1 6 6 ) .

A consol idated hear ing was held before Al len Caplowai th,  Hear ing Of f i -cer '

a t  the of f ices of  the State Tax Commission,  Two Wor ld Trade Cent ,er ,  New York,

New York ,  on  Sep tenbe r  12 ,  1985  a t  l : 15  P .M.  Pe t i t i one rs  appea red  by  Leon  A .

Kwei t , .  The Audi t  Div is ion appeared by John P.  Dugan,  Esq.  (Herber t  Kamrass,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether  adjustments made to the returns of  the aforestated pet i t ioners as

the resul t  o f  cash avai labi l i ty  audi ts  conducted on the indiv iduals,  as wel l  as

an audi t  conducEed on the par tnership,  Precis ion Automot ive '  were proper.
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FINDINGS OF FACT

1. During the years 1979 and, 1980, pet i t ioners, Matthew Holoehuck and

Joseph Mauceri ,  were equal partners in Precision Automotive, an automobi le

service and gasol ine stat ion located on Long Island, New York.

2. The Audit  Divis ion conducted a consol idated f ie ld audit  of  both the

partnershipfs arrd the individual partnerst books and records for the years 1979

and 1980. As a result .  thereof,  the fol lowing statements of audit  changes were

issued on Decemtter 28, I982t

a) to llatthew and Diana Holochuck

Additional. partnership lncome from
Precision Automotive

Additional. income based on analysis
of cash avai labi l i ty and total
l iv ing expenses

Medical expense is adjusted due to
increaser in adjusted gross income

NET ADJUSI]MENT

b) to Joseph and Diana Maucer i

Additional partnership income from

incorporat ing the fo. l lowing adjustments :

r97 9 1 9  8 0

incorporat ing the

L97 9

$  4 , 2 4 4 . 8 0

$30,ooo.oo

$  7 0 0 . 0 0

following adjustroents :

1 9  8 0

$  2 , 0 2 8 . 5 0

$ 2 4  , L 7  6  . O o

$ s76 .  oo
$ 2 6 , 7 8 0 . 5 0

$ 2 ,028 .50

$ 20  ,458 .  oo

$ 674.60
$ 2 3 ,  1 6 1  . 1 0

$  34  ,  944 .  80

Precision. Automotive
Addicional income based on analysis

of cash avai labi l i ty and total
l iv ing expenses

Medical expenses are adjusted due to
the increase in adjusted gross income

NET ADJUSTM.ENT

c) to Precision Automotive incorporat ing

Addit ional receipts based on unexplained
cash determined during audit  of  partners

Depreciat ion expense is adjusted by the
amoun! att , r ibutable to auto, Cadi l lac
determined not held for income producing
purposes

Tit le insurance is not deduct ible
Health insurance premiums paid on behalf

of  the partners is not a deduct ible
business expense

NET ADJUSTMENT

$  4 ,244  , 80

$  i 2 ,  18  1  . 00

$  327 .00
$ 1 6 , 7 5 2 . 8 0

the fo l low:Lng adjustments:

L979 I  980

$42 ,181 .00  $44 ,634 .00

$  6 ,316 .00 $  3 ,  158  . 00
$  899 .00

$  2 , r73 .60
$ 5 0  , 6 7 0  . 6 0  $ 4 8  , 6 9 1  . 0 0
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3. The addit ional income of each partner determined by the cash avai labi l i ty

analysis method of income reconstruction was deemed to have come from the

partnership and, accordingly,  the total  for each year at issue was held taxable

to the partnership for unincorporated business tax purposes. The balance of

the adjustments to the partnership for each year at issue was divided equal ly

and attr ibuted to each partner for personal income t ,ax purposes.

4. The three pet l t ioners each t inely executed a consenL form extending

the period of l iur i tat ion upon assessment,  of  personal income and unincorporated

business taxes for the year ended December 31, L979 to any t i -me on or before

O c t o b e r  1 5 ,  1 9 8 3 .

5. Based on the abovementi"oned statements of audit  changes, the fol lowing

not ices of def ic iency were issued by the Audit  Divis ion for 1979 and 1980 on

June 22 ,  1983:

a) against Matthew and Diana Holochuck assert ing addit ional personal

i n c o m e  t a x  o f  $ 6 , 9 0 9 . 2 9 ,  p e n a l t y  o f  $ 3 4 5 . 4 6 ,  p l u s  i n t e r e s t ,  o f  $ 2 , 2 9 0 . 2 8 '

f o r  a  t o t a l  d u e  o f  $ 9 , 5 4 5 . 0 3 .

b) against Joseph and Diana Mauceri  assert ing addit , : ional personal

i n c o m e  t a x  o f  $ 4 , 0 6 3 . 6 0 ,  p e n a l t y  o f  $ 2 0 3 . 1 9 ,  p l u s  i n t e r e s t  o f  $ 1 , 2 9 6 . 7 L ,

f o r  a  t o t a l  d u e  o f  $ 5 , 5 6 3 . 5 0 .

c) against Precision Automotive assert ing addit , iona.L unincorporated

b u s i n e s s  t a x  o f  $ 3 , 9 S g . 6 3 ,  p e n a l t y  o f  $ 1 9 7 . 9 3 ,  p l u s  i n t e r e s t  o f  $ f , 2 8 3 . 8 6 ,

f o r  a  t o t a l  d u e  o f  $ 5 , 4 4 0 . 4 2 .

6. The aforestated penalt ies rrere asserted for negl igerrce pursuant to

sect ion 685(b) of the Tax Law. For unincorporated business l iax purposes'

sec t ion  722(a)  o f  Ar t i c le  23  incorpora tes  sec t ion  685(b) .
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7.  0n December 20, L982, the Audit  Divis ion issued a Not ice of Deterninat ion

and Demand for Payment of Sales and Use Taxes Due against Mat,thew Holochuck and

Joseph Mauceri  d/b/a Precision Autoroot i .ve. Said not ice assessed sales tax due

for  the  per iod  December  1 ,  1979 th rough November  30 ,  1980 o f  $3 ,LLz .00 ,  p lus

i n t e r e s t  o f  $ 8 4 7 . 5 4 ,  f o r  a  t o t a l  d u e  o f  $ 3 , 9 5 9 . 5 4 .  T h e  s a l e s  t a x  a s s e s s e d

resulted solely from the addit ional receipts attr ibuted to the partnershlp

based on the cash avai labi l i ty analysis of each partner.  The reported taxable

sales for e,ach quarter ly per iod were increased by the appl icable prorated

port ion of the addit ional receipts.

8. On March 27, L984, a Tax Appeals Bureau pre-hearing conference was

held wherein the fol lowing revisions were made:

a) to the def ic iency asser ted agalnst  Mat thew and Diane l lo lochuck:

1)  Pet i t ioners '  eash avai labi l i ty  shor tage for  I979 was reduced

by  a  Mas te r  Cha rge  cash  advance  o f  $850 .00 .

2)  Pet i t ionersr  cash avai labi l i ty  shor tage for  1980 was reduced

by  $1 ,100 .00  rece i ved  f rom the  sa le  o f  a  Vo l kswagen .

3)  The adjustment  for  "addi t ional  par tnership income" in  L979 of

$4 '244.80 was reduced by 50 percent  of  the heal th insurance

p rem i "um ad jus tmen t  t o  t he  pa r tne rsh ip  o f  $2 'L73 .60 .

4)  Medlcal  expenses were adjusted due to a rev i r :ed increase in

adjusted gross i -ncome.

b)  to the def ic iency asser ted against  Joseph and D: iana Maucer i :

1)  Pet i t ioners '  cash avai labi l i ty  shor tages for  1979 and 1980

were reduced by Veterans Adnin is t rat ion bene.Ei ts  received each

y e a r  o f  $ 2 , 1 4 8 . 0 0 .
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The adjustment for "addit i -onal partnership income" in 1979 of

$4,244.80 was reduced by 50 percent of the health insurance

premium ad jus tment  to  the  par tnersh ip  o f  $2rL73.60 .

Medical expenses were adjusted due to a revised increase in

adjusted gross income.

the def ic iency asserted against Precision Automotive:

The partnership adjustments for "addit,ional receipts" based on

unexplained cash determined during audit of the partners of

$ 4 2 ' 1 8 1 . 0 0  f o r  1 9 7 9  a n d  $ 4 4 , 6 3 4 . 0 0  f o r  1 9 8 0  w e r e  r e d u c e d  b a s e d

on revised cash aval labi l i ty shortages of the partners to

$ 3 9 ' 1 8 3 . 0 0  f o r  1 9 7 9  a n d ,  $ 4 1 , 3 8 6 . 0 0  f o r  1 9 8 0 .

9. No adjustments were made to the sales tax assessment at the Tax

Appeals Bureau pre-heari-ng conference.

10. Pet i t ioners, Matthew and Diane Holochuck, did not personal ly appear

fo r  the  hear ing .  In  the i r  per fecEed pe t i t ion ;  they  a l leged Lhat :

t 'The corrected taxable income for Mr. Holochuck for 1979 includes
in  e r ro r  ren ta l  secur i ty  o f  $1  ,475.00  and proceeds o f  a  loan f rom
M r .  C a s b a r r o  t o t a l l i n g  $ 2 0 , 0 0 0 . 0 0 .

2 )

3 )

c )  t o

r)

The correct,ed t,axable i-ncoure for 1980
charge loans  fo r  $2 ,200.00 ,  ren ta l  secur i ty
f rom Mr .  Casbar ro  to t ,a l l ing  $15,000.00 . "

11 .  Pet i t ioners ,  Joseph and D iana Maucer i ,

the heari-ng. In their  perfected pet i tJ"on, they

ttThe corrected taxable income for Mr.
in  e r ro r  master  charge loans  o f  $1 '500.00
$ 5 , 0 0 0 . 0 0 .

includes i-n error master
o f  $2  ,620.00  and loans

did not  personal lY aPPear for

a l leged that :

Mauceri for L979 includes
and loans frorn father of

The corrected taxable income for  Mr.  Maucer i  for  1980 inc ludes
in  e r ro r  l i v i ng  expenses  pa id  by  f a the r  o f  $13 ,000 .00 . r '

L2.  Pet i t ionerst  representat ive contended that  the a l leged renta l  secur i ty

payments received by Mr.  Holochuck were deposi ted in to h is  personal  accounts
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and, since they were not his funds, they were improperly considered in the cash

availabili,ty analysis. Although a notarized, handwritten statement was submitt,ed

showi-ng the purported dates, amounts and payors of rental  securi- ty dur i .ng 1979

and 1980, no docunentat ion was submitted to show actual receipt of  the payments

or the transfer of such payments into Mr. Holochuckts accounts. Furlhermore,

his purported receipts of rental  securi- ty in 1980 were for the same apartments

as for 1979, which would have necessitated the return of the L979 payments to

the previous occupants.

13. PeEit ionersf representat ive subnit ted documentat ion evidencing that

Mr. Holochuck received Master Charge cash advances during 1980 from the European

American Bank total l ing $2r200.00. Credit  was not given for this amount during

the audit  or the pre-hearing conference.

L4. Pet i t ioners t  representat ive submitted a sworn aff idavi t  f rom one James

Casbarro wherein he deposed and said that:

"I am the Father-in-Law of I"IATTHEW HOLOCHUCK and I make this
Affidavit concerning finances between nyself and I,IATTHEW HOLOCHUCK.

That during the period from 1979 through 1980, I loaned MATTHEW
HOLOCHUCK $20,000.00 to help hirn with his f inancial  needs and when
the loan \^ras not repaid as indicated, i t  was converted to a f i rst
mortgage on his home.

When I4ATTHEW HOLOCHUCK received an addit ional $15,000.00 to aid
hirn with his f inancial  problems, and that there was a total  of
$35,000.00 due and owing to me frorn MATTHEW HOLOCHUCK.TT

15. Mortgage documents were submitted into evidence for the or iglnal

$20,000.00  and the  add i t iona l  $15,000.00 ;  however ,  sa id  mor tgages were  no t

recorded. Furthermore, no documentat ion was submitted to show that Mr. Holochuck

had received said amounts. Receipt of  such funds were not traceable into

Mr .  Ho lochuckrs  accounts .



-8-

L6. No documentat ion was submitted to establ ish that Mr. Mauceri  is

proper ly  en t i t led  to  MasLer  Charge loans  o f  $1 ,500.00  fo r  1979 as  c la imed.

L7 .  Pet i t ioners t  representat ive subrni t ted an undated let ter f rom one

Anthony Mauceri  wherein he stated:

"In reguard (sic) to,  and to cert i fy that a personal loan I  made
to  my son Joseph Maucer i  in  the  year  L979.  ($S,000.00) .

In addition I lived with hiur and his fanily in the year of
1980. And over the course of that year I  gave hin approximately
$13,000.00  fo r  l i v ing  expenses ,  food,  room and board . "

A notar ized statement attest ing to the above was submitted by pet i t ioner

Joseph Maucer i .

18. No traceable transfer of funds was shown to substant iate the al leged

loans to petitioner Joseph l"lauceri from his father Anthony l"Iauceri during the

years  a t  i ssue.

L9. Pet i t ioners'  representat ive al leged that the depreciat ion adjustmeot

to the partnership was erroneous. The depreciat ion that was disal lowed was

with respect to a L979 Cadi l lac purchased on March 20, 1979 and clairoed 100

percent for business purposes. I t  was concended that the Cadi l lac was loaned

to customers when their  automobi les were lef t  for major repairs.  No evidence

was submitted to support  such content ion.

CONCLUSIONS OF LAW

A. That pet i t ioners Matthew and Diane

burden of proof,  imposed pursuant to sect ion

that they are properly due credit  for rental

Mr. Holochuckrs father- in- law. Accordingly,

B. That pet i t ioners Matthew and Diane

to credit  for Master Charge cash advances of

(see F ind ing  o f  Fac t  "13" ,  supra) .

Holochuck fa i led to susta in thei r

689 (e )  o f  t he  Tax  Law,  t o  show

security payments or loans from

no such credi t  is  a1lowed.

Holochuck are proper ly  ent i t led

$2 ,200 .00  du r i ng  the  yea r  1980
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C. That pet i t loners Joseph and Diana Mauceri  have fal led to sustai"n

their  burden of proof,  i rnposed pursuant to sect ion 689(e) of the Tax Law, to

show that they are properly due credit for Master Charge loans or loans from

Mr. Maucerirs father.  Accordingly,  no such credit  is al lowed.

D. That pet i t ioner Precision Automotive has fai led to sustain i ts burden

of proof,  imposed pursuant to sect i -on 589(e) of the Tax Law fas i .ncorporated

into Art icLe 23 by sect i .on 722(a) ]  to show that i t  is properly due a depreciat ion

deduct ion for the I979 Cad711ac. Accordingly,  the adjustment made with respect

to such depreciat i ,on deduct ion is sustained.

E. That pet i t i .oners are properly ent l t led to the credi, ts previously

allowed as the result of the Tax Appeals Bureau pre-hearing conference (see

F ind ing  o f  Fac t  "8 t ' ,  supra) .

F. That the pet i t ions of Matthew and Diane Holochuck, Joseph and Diana

Mauceri and Precision Automotive are granted to the extent provided in Conclusions

of Law "8" and "E",  ! -118, and except as so granted, said pet i t ions are, in al l

o ther  respec ts ,  den ied .

G. That the not ices of def ic iency issued against the three aforestated

pet i t ioners on June 22, 1983 are to be modif ied so as to be eonsistent with the

decision rendered herein.

E. That the pet i t ion of Matthew l lo lochuck and Joseph Maucerl  d/b/a

Precision Automotive is granted to the extent of reducing addit ional receipts

to the proper revised amount based on the revisions made herein to each partnerts

adjustment for "addit ional income based on analysls of cash avai labi l i ty and

total  1- iv ing expenses" and except as so granted, said pet i t ion is,  in al l  other

respec fs '  den ied .
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I .  That  the Not ice of  Determinat ion and Demand for  Payment  of  Sales and

Use Taxes Due issued December 20,  I9B2 against ,  pet i t ioner  Mat thew Holochuck and

Joseph Maucer i -  d /b/a Precis ion Automot ive is  t ,o  be nodi f ied so as to be consistent

wi th the decis ion rendered herein.

DATED: Albany, New York STATE TAX COMMISSION

FEB t I lus6
PRESIDENT

ISSIONER


