
STATE OF NEI,[ YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

John F .  OrNe i l l

for Redetermlnation of a Defl"ciency or Revision
of a Det,ermlnatlon or Refund of Untncorporated
Business Tax under Art ic le(s) 23 of.  the Tax Law
for  the  Years  L975-L977.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet 01. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Comnlssion, that he/she is over 18 years
of age, and that on the 26th day of September, 1986, he/she served the wlthln
not lce of Decision by cert l f ied mal l  upon John F. 0rNel l l  the pet i t loner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

John F .  OrNe l l l
4 Platt  Street
Poughkeepsle, NY L26OL

and by deposlting same enclosed
post off lee under the exclustve
Servlce withln the State of New

That deponent further says
hereln and that the address set
of the pet l t loner.

tn a postpald properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee ls the petltioner
forth on said wrapper ls the last known address

Sworn to before me thls
26 th  day  o f  September ,  1986.

Authorlzed t,o ister oat
pursuant to Tax Law sectioa L74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Septenber 26, 1986

John F .  OrNe i l l
4 Platt  Street
Poughkeepsie, NY 1260I

Dear  Mr .  OrNe l l l :

Please take not lce of the Decision of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnistratl"ve level.
Pursuant to sect lon(s) 690 & 722 of the Tax Law, a proceedlng ln court  to
review an adverse decision by the State Tax Cornmlsslon may be lnstituted only
under Art,icle 78 of the Clvll Practice Law and Rules, and must be comrnenced ln
the Supreme Court of the State of New York, Albany County, within 4 nonths fron
the date of thls not lce.

Inqulries concernlng the computatton of tax due or refund allowed in accordance
wlth this decislon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessment Revievr Unit
Bui ldlng /19, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representative



STATE OF NEI{ YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JOHN F.  O'NEILL

for  Redetern inat ion of  a Def ic iency or  for
Refund of Unincorporated Business Tax under
Art ic le  23 of  the Tax Law for  the Years 1975
th rough  L977 .

DECISION

Pet i t ioner ,  John F .  O 'Ne i l l ,  4  P la t t  S t ree t ,  Poughkeeps ie ,  New York  12601,

f i led a pet i t ion for redeterminat ion of a def ic i-ency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the years 1975 through

1977 (Fi le No. 48L69).

A hearing was held before Arthur Brayr Hearing Off icer,  at  the off ices of

the State Tax Commission, Building ll9, W. Averell Harriman Office Buildlng

Campus,  A lbany ,  New York  12227,  on  January  31 ,  1986 a t  9 i  15  A.M. ,  w i th  a l l

br iefs to be submitted by March 31, 1986. Pet i t ioner appeared pro se. The

Audit  Dl-vis ion appeared by John P. Dugan, Esq. (Thonas C. Sacca, Esq.,  of

counse l ) .

ISSUES

I .  Whether pet i t ioner is ent i t led to a deduct ion for a bad debt dur ing

the years in issue.

I I .  Whether pet i t ioner has substant iated his claim that he ls ent i t led to

addit ional business expenses during the years in issue.

FINDINGS OF FACT

1. On or about June 15,

tax return for the vear 1975.

I976,  pe t l t ioner

0n thls return'

f i led a New York State income

pet i t ioner  repor ted that  he was
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an i-nsurance agent and broker. Petitioner also filed a Federal Schedule C

encapt ioned Prof i t  (or Loss) from Business or Profession. On this schedule, he

reported the income and expenses from his activity as an insurance agent and

broker.  Pet i t ioner did not at tach an unincorporated business tax return to hls

personal incone tax return.

Z. On or about June 151 L977, pet i t ioner f i led separately,  rdl th hls wife,

a New York State i -ncome tax return for the vear 1976. 0n this return'  pet l t loner

reported that he was an insurance agent.  Pet i t loner attached to his return a

Federal Schedule C which reported income and expenses from hls activities as an

insurance agent and broker. He did not file an unincorporated business tax

return with his personal income tax return.

3. On or about June 15, 1978, pet i t ioner f j - led a New York State income

tax return for the year 1977, On this return, pet i t ioner rePorted that he was

an lnsurance agent.  Pet i t ioner attached to this return a Federal  Schedule C

which reported his lncome and expenses from his activities as an insurance

agent.  He did not f i le an unincorporated business tax return for the year

1 9 7 8 .

4. 0n July 7, 1983, the Audlt  Divis ion issued a Not ice of Def ic iency to

pet i t ioner,  John F. OtNei l l ,  assert ing a def ic iency of unincorporated business

tax for the years 1975 through 1977 ln the amount of $1 ,127.60, plus penal- ty of

$654.43  and ic te res t  o f  $673.48 ,  fo r  a  to ta l  amount  due o f  $2 '455.51 .  The

amount of tax asserted to be due was premised upon the income and deductions

which pet i t ioner reported on his New York State personal income tax returns.

The Statement of Audit  Changes, which was Lssued on June 30, L982, explained

that the Not ice of Def ic iency r ,yas based on the Audit  Divis ionfs poslt ion that

pet i t ionerrs lncome from his act iv i t ies as an insurance broker was subject to
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unincorporated business tax. The penalt ies were imposed pursuant to sect ion

685(a) (1) of  the Tax Law for fai lure to f i l -e unlncorporated business tax

returns, sect ion 635(a)(2) ot the Tax Law for fai lure to pay unincorporated

business tax and section 685(c) of the Tax Law for failure to file a declaration

or underpayment of estimated unincorporated business tax.

5. During 1983, pet i t ioner f l led an Arnended New York State Resident

Income Tax Return for the year 1975. Attached to this return r,ras a New York

State Unincorporated Business Tax Return for the year I975. On this return'

pet i t ioner reported greater busi-ness expenses than on the previ-ously f t led

Federal  Schedule C. Among other things, pet i t ioner real located a bad debt

deduct ion from a personal deduct ion to a business deduct ion.

6. During 1983, pet i t ioner also f i l -ed an Amended New York State Resident

Income Tax Return for the year L976. Pet i t ioner attached to this return a New

York State Unincorporated Business Tax Return for the year I976. On this

return, pet i t ioner reported greater business expenses than on the previously

f i led Federal  Schedule C. Among other things, pet i t ioner real located a bad

debt deduct ion from a personal deduct ion to a business deduct ion.

7. During the year L975, pet i t ioner agreed to provide DeGroodt EnterPrises,

Inc. and DeGroodt Construct ion Corp. insurance coverage on a bui lding located

in Poughkeepsie, New York. The insurance was to be obtained through the agency

of Marshall and Sterlingr a firm which, ln turn, was going to obtain the policy

from the Continental Insurance Company. At the time the premiun on this

insurance poliey was due, April 1, 1975, the insureds dld not have sufficient

funds  to  pay  the  premium due o f  $28,485.00 .  There fore '  on  October  28 ,  1975 '

petitioner obtained a loan frorn l'larine l'lidland Bank and used the proceeds of

this Loan to pay the insurance premium.
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8. At or about the time petitloner obtained the loan frorn Marine Midland

Bank, pet i t ioner obtained a pronissory note from DeGroodt Enterpr ises, Inc. and

fron DeGroodt Construction Corp. The note, which was j-n an auount equal to the

insurance premium, required payment on December 31, L975. The note was secured

by a building in Poughkeepsie, New York.

9. When the note from DeGroodt Enterpr ises, Inc. and DeGroodt Construct ion

Corp. became due, the makers of the note defaulted. Pet i t ioner decided at this

juncture not to pursue his legal- remedies because he felt that he would eventually

be repaid. Further, petl-tioner qras of the opinion that Lf he demanded payment

on the note, his cl ients would have been forced lnto bankruptcy. Pet i t ioner

believed that he would have collected onJ.y a small portion of what was due if

his clients had been forced into bankruptcy. As tirne went on' the makers of

the note made occasional payments of interest. Eventuallyr an agreement was

reached between one of the pr incipals of the corporat ion and pet i t ioner that

when the buiJ-ding Ln Poughkeepsie which served as security for the note was

sold, pet i t ioner would receive the amount due.

10. In 1983, the bui lding which served as col l -ateral  for the note between

pet i t ioner and DeGroodt Enterpr ises, Inc. and DeGroodt Construct ion Corp. was

sold. At this time, petitioner learned that there hrere numerous liens on the

bui l -ding for debts such as franchise tax, sales tax, c i ty tax and school tax

which had to be sat isf ied before he was paid. Consequent ly,  in November, 1983'

pet i t ioner received a check for approximately $3r000.00 represent ing his share

of the proceeds from the sale of the bul lding.

11. I t  was clear to pet i t ioner by late March, L977, that the makers of the

note woul-d not have the funds to pay the amount due. However, he remained
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hopeful- until October, 1983 that he would receive most of the money due to him

fron the proceeds of the sale of the bui lding.

12. Pet i t ioner never placed a l ien on the bui lding or otherwlse pursued

any legal remedies to col lect the amount due from DeGroodt Enterpr ises, Inc. or

DeGroodt Construct ion Corp.

13. At the hearing, pet i t ioner averred that he del iberately overstated his

income through an understatement of his business expenses during the years in

issue because he wished to obtain the maximun social  securi ty benef i ts possible.

However,  no evidence was presented to establ ish that he was ent i t led to addit ional

business expenses. Pet i t ioner also maintained that i f  he had pursued his lega1

remedies, New York would not have col-lected the franchise and sales tax it was

due.

CONCLUSIONS OF LAW

A. That the burden of proof is upon the taxpayer to establ ish that a bad

debt became worthless in the year in which the deduction is claimed (Tax Law

$$ 689[el ,  722; Matter of  Lawrence L. and Anna M. Mi l ler,  State Tax Commlssion'

January 29,1982).  In view of Finding of Fact "10",  i t  is c l-ear that the debt

from DeGroodt Enterpr ises, Inc. and DeGroodt Construct ion Corp. may not be

considered worthless during the part icular years in issue. Accordingly,

pet i t ioner is not ent i t led to a reduct ion in the amount of unincorporated

business tax asserted to be due on the basis of an addit ional bad debt expense.

B. That since pet i t ioner has not presented any evidence to establ ish that

he is ent i t led to addit ional business deduct ions, the Audit  Divis ionrs computat ion

based on the business deduct ions reported on pet i t ionerrs Federal  Schedule C

was proPer.
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of  John F.  0rNel-11 is  denled and the Not ice of

1983  i s  sus ta ined .

STATE TAX COMMISSION

c. That rhe peri t ion

Defic iency issued July 7,

DATED: Albany, New York

sEP I 61980 PRESIDENT


