
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Edward Norman

for Redeterminat ion of a Def ic iency or Revision
of a Deterninat ion or Refund of Personal Income
& Unincorporated Business Tax under Art ic le(s)
22 & 23 of the Tax Law for the Years L97B-1981.

AFFIDAVIT OF MAILING

StaEe of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Courmission, that he/she is over 18 years
of age, and that on the 10th day of February, 1987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Edward Norman the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Edward Norman
903 Mil i tary Rd.
Kenmore, NY 14217

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to
10rh day

before me th is
of  t r 'ebruary,  1987

adminis ter  oaths
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Edward Norman

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Personal Income
& Unincorporated Business Tax under Ar t ic le(s)
22  &  23  o f  t he  Tax  Law fo r  t he  Yea rs  1978 -1981 .

AFFIDAVIT OF MAILING

Sta te  o f

County of

New York :
S S .  :

Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Conmissi ,on,  that  he/she is  over  18 years

of  age,  and that  on the 10th day of  February,  1987,  he served the wi th in not i -ce
of  Decis ion by cer t i f ied mai l  upon Frank Ostrowski ,  the representat ive of  the
pefLt ioner  in  the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid wrapper addressed as fo l lows:

Frank 0strowski
Box  27
Chaf fee ,  NY 14030

and by deposi t ing
pos t  o f f i ce  unde r
Service within the

That deponent
of  the pet i t ioner
last knornm address

same enclosed in a postpaid properly addressed wrapper i -n a
the exclusive care and custody of the United States Postal

State of New York.

fur ther  says that  the said addressee is  the rePresentat i .ve
herein and that the address set forth on said wraPper is the

of  the representat ive of  the pet i t ioner .

Sworn to
10th day

before me this
o f  February ,  L987.

ministe i '  oaths
pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 10, 1987

Edward Norman
903 ,Ui l i tary Rd.
Kenmore ,  NY L42I7

Dear Mr. Norman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administratlve level.
Pursuant to sect ion(s) 690 & 722 of.  the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Article 78 of the Cl-vil Practi.ce Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with thls deci .s ion may be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Review Unit
Building lf 9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COI{MISSION

cc: Taxing Bureauts Representat ive

Peti t ioner t  s Representat ive:
Frank 0stro\,/ski
Box 27
Chaffee, NY 14030



STATE OF NET'I YORK

STATE TAJ( COMMISSION

In the Matter of the PetLtton

o f

EDWARD NORTUAN

for Redeterminatton of a Deficiency or for
Refund of Persooal Income Tax and Uni"ncorporated
Buslness Tax under Artlcles 22 and 23 of the
Tax Law for the Years 1978 through 1981.

1. For each of the years 1978 rhrough 1980,

"pett t ionerrr)  t imely f l led a joint  New York State

wlth hls wtfe, Stephanle, who dled on Novenber 26,

petltioner tinely ftl-ed a New York State Resldent

DECISION

Edward Norman (herelnafter

Income Tax ResLdent Return

1980.  For  the  year  1981,

Income Tax Return. For each

Petitloner, Edward Norman, 903 Milltary Road, Kenmore, New York L42L7,

filed a petltion for redeternlnatl"on of a deflciency or for refuod of personal

lncome tax and unlncorporated business tax under Artl.cles 22 and 23 of the Tax

Law for the years 1978 through 1981 (Ft le No. 48468).

A hearlng was heLd before Brian L. Frledman, Hearing Offlcer, at the

off ices of the Stace Tax Commisston, 65 Court  Street,  Buffalo,  New York'  on

September  15 ,  1986 a t  2 :45  P.M. ,  w l th  a l l  b r le fs  to  be  submi t ted  by  December  1 ,

1986. PetLt loner appeared by Frank Ostrowski.  The Audlt  Divis lon appeared by

John P.  Dugaa,  Esq.  (Deborah J .  Dwyer ,  Esq. ,  o f  counse l ) .

ISSUE

Whether, based upon a source and appllcatton of funds audLt and an examLnatlon

of available books and records, the Audit Dl"vlsLon properly found additional

funds subject to personal lncome tax and unlncorporated bustness tax.

FINDINGS OF FACT
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of the years 1978 through 1980, pet lc l"oner t lnely f t led a New York State

Unincorporated Buslness Tax Return.

2. On January 15, 1982 and on January 26, 1983, pet l t loner executed

consents ftxlng perl.ods of llnitation upon assessment of personal lncome and

unlneorporated bustness taxes, agreeing that personal income taxes and unlncor-

porated busl.ness taxes for the taxabLe years ending Decenber 31, 1978 and

December 31, 1979 could be assessed at any t ine on or before Aprl l  15, 1984.

3. On July 19, 1983, the Audlt  DLvislon lssued to pet i t loner a Statement

of Personal Income Tax Audlt Changes whlch advised hfun that, as a result of a

source and appllcatlon of funds analysis, addltlonal personal incone tax was

due tn  the  amouots  o f  $303.65  fo r  1978,  $542.02  fo r  1979,  $1 ,492.96  fo r  1980

and $1 ,312.00  fo r  1981.  ALso on  Ju ly  19 ,  1983,  the  Aud i t  D iv lsLon issued to

petltloner a Statement of Unincorporaced Buslness Tax Audit Changes whlch

advlsed hln that, as a result of the personal tncome tax audlt and addltional

New York State lot tery sales for L978 and 1980, additLonal unlncorporated

busLness tax was due ln the anounts of $257.10 for L978, $332.42 f ,or 1979 and

$586.99 for 1980. Accordlngly,  on September 1, 1983, the Audit  Divl"slon l"ssued

to pet i t loner three not ices of def ic lency as fol lows:

Perlod Addltlonal Tax Penalty Interest TotaL Amount Due

L 9 7 8 ,  L 9 7 9 ,  1 9 8 0  $ 2 , 3 3 8 . 6 3  $ 1 1 6 . 9 3  $ 7 5 9 . 0 6
1 9 7 8 , L 9 7 9 , 1 9 8 0  L , r 7 6 . 5 L  5 8 . 8 3  4 0 4 . 6 7

1 9 8  I 1  ,  312  . 00 65 .60  2 rL .72

4. For the years at lssue, pet l t ioner operated, as a sole proprietorshlp,

a bar and restaurant known as the Mark IV at 903 Milltary Road, Kenmore, New

York. Pet l" t ioner also reslded at thls address. A detal led f teld audit  was

perforned ln whlch pet l . tLoner 's books and records, includLng cash receipt,s,

bank statements and canceLled checks, were anaLyzed to substantiate hl"s buslness

$3 ,2L4 .62
1 ,640 .01
r , 589 .32
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expenditures and to determine the sources of funds belng deposLted lnto the

busl,ness checking accounts, as well as lnto his personal checking account and

savlngs accounts. From an examlnatLon of pet l t tonerts books and records, the

auditor determined that said books and records were inadequate to properly

account for the expenses and recelpts. The auditor resorted, thereforer to an

Lndl,rect nethod of income reconstructLon, a source and appllcatlon of funds

analysls. The results of thls analysls were as follows:

L978 1979 19  80 1981

Sources  o f  Funds  918 ,147 .78  $20 ,258 .45  936 ,011 .12  $45 ,947 .09
Appl lcat lons of  Funds 23,277.37 27,678.64 54,3L2.20 72,3L9.44
Excess of appllcatlons over sources F .m-59 W $T8Fd'iT8 ffi

5. At a pre-hearLng eonference, peli tLonerts representatlve submitted

infornatl"on whlch resuleed in the followlng adjustments:

Sources L978 L979 I  9 8 0 1 9 8 1

Prl"or to conference
Insurance proceeds
Estate proceeds
Depreciat lon
Tax Refunds

TotaL sources

Appll"catl"ons

Prior to conference
Food (wife deceased)
Clothing
Auto

@
Excess of applJ"cations

$18 ,147 .78  $20 ,258 .45

$23,277 .37

(  1s0 .00)
(300 .00)

$22 ,827 .37

$ 2 7  , 6 7 8 . 6 4

(  1s0 .  00)
(300 .00  )

$27 ,228.64

$36 ,011 .12
' ' : : ' 'uu

$54 ,3L2 .20
(80 .00 )

(  200.  00)
(300 .00 )

$53 ,732 .20

$45 ,947  .09
(3 ,048 .66 )
4 ,20O.OO

175 .00

$7  2  , 3L9  . 44
(7so.0o)
(2o0. oo)
( 300 .00 )

$7 r ,069  . 44

$18 ,147 .78  $20 ,515 .45

o v e r  s o u r c e s  $  4 , 5 7 9 . 5 9  $  6 , 7 1 3 . 1 9  $ L 4 , 6 7 2 . 4 2  $ 2 3 , 7 9 6 . 0 L

As a result of the above adjustrnents, additlonal tax due was recomputed as

fol lows:

Additional personal income tax due
Additlonal unlncorporated busl"ness tax due

$271 .86  $476 .69  $1 ,026 .39  $1 ,023 .20
234 .63  300 .63  451 .08
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6. PetLt ionerts sole content lon with regard to the accuracy of the source

and appllcatlon of funds analysis is that the Audlt Dlvislon falled to properly

credit petitioner wlth cash on hand at the beglnnLng of the audlt perl"od. Cash

on hand was es t imated a t  $1 ,000.00  fo r  each o f  the  years  1978,1979 and 1980

and $1,250.00 for 1981. Pet i t ioner contends that,  in years pr lor to the audlt

(1967 through L977),  he had reported capital  galn of $9,161.00, l "nterest lncome

of $12,562.00 and nontaxable income of $87,000.00. The Audlt  Dlvls ion determlned,

however,  that,  for the years 1975 through 1981, pet l t ioner had purchased assets

and had made capital  l .mprovements total l lng ln excess of $80,000.00. Pet i t loner

further contends that two depostts to his checklng accouot on January 4, L982'

total l ing $7,827.08, were Lnproperly credtted for the year 1981 and, therefore,

added to his l.ncome for 1981. The audttor stated that lt ls the usual audLt

practlce that the first or second deposits made ln a calendat yeat are consLdered

to be deposits in transl t  and are, therefore, t reated as recelpts for the pr l .or

year.  The audLeor admltted that the two deposlts,  total l ing $7,827.08, made on

January 4, 1982, were det,ermlned to be deposlts for the year 1981, but stated

that,  at  the beglnning of the audlt  per iod (January 1, 1978),  deposits total l lng

$12,698.81 ,  nade on  January  3 ,  L978,  were  a lso  cons ldered to  be  depos i ts  in

transi t  and were, therefore, constdered to be deposlts ln the.year L977,

thereby lncreaslng petltloner's balance at the beglnnl"ng of the audlt perlod.

Petitioner further alleges that a considerable amount of cash on haod was kept

at his residence. No evl"dence was lntroduced at the hearlng held hereln to

substant iate thls al legat ion.

CONCLUSIONS OF LAW

Thatr pursuant to

pet i t loner bears

the provlslons of sect lons 689(e) and

the burden of provlng the lnaccuracy of

722(a ' )  o f  the

the personalTax
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l.ncome tax and unlncorporated busLness tax deflclencies asserted hereln.

Petitlonerrs allegatlons that, ln the performance of lts souree and applLeatlon

of funds analysts,  the Audlt  Divls ion erred ln i ts est lmate of pet i t looerts

cash on hand were not supported by credible evLdence.

B. That the peticl"on of Edward Nornan ls granted only to the exteot

lndlcated ln Findlng of Fact "5"; that the Audit DLvlsLon is dlrected to modlfy

the nottces of def lc iency issued Septenber 1, 1983 accordlngly;  and that,

exeept as so graoted, the pet l t l "on l .s ln al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

FEB 1O 1987
t

PRESIDENT


