
STATE OF NEW YORK

STATE TAX COMMISSION

for  Redeterminat lon of  a Def ic j .ency or  Revis ion
of  a Determinat ion or  Refund of  Unincorporated
Buslness Tax under Ar t ic le(s)  23 of  the Tax Law
fo r  t he  Yea rs  1978  &  1979 ,

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmlssion, that he/she ls over 18 years
o f  age,  and tha t  on  the  l l th  day  o f  March ,  1986,  he /she served the  $ / i th in
not ice of Decision by cert l f ied mai l  upon Norlen Food Market ing Co. the
pet i t loner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpald $/rapper addressed as fol lows:

Norlen Food Market lng Co.
338 Westbury Avenue
C a r l e  P l a c e ,  N Y  1 1 5 1 4

In the Matter of the Pet i t ion
o f

Norlen Food Market ing Co. AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper ln a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner
for th on sald \drapper is  the last  known address

and by depositing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t , ioner.

Sworn to before ne this
l l t h  d a y  o f  M a r c h ,  1 9 8 6 .

thorized
pursuanL to

minister  oaths
Law sec t i on  I 74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
O T

Norlen Food Market ing Co.

for Redetermlnat ion of a Def ic i-ency or Revlsion
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le(s) 23 of the Tax Law
f o r  t h e  Y e a r s  1 9 7 8  &  L 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she l-s over 18 years
of ager aod that on the l l th day of March, 1986, he served the wlthin not ice of
Decision by cert i f led rnai l  upon James L. Tenzar,  the representat ive of the
pet i t loner in the within proceeding, by enclosing a true copy thereof in a
seeurely sealed postpaid wrapper addressed as fol lows:

James L. Terrzat
Margolin, Winer & Evens
600 01d Country Road
Garden c l ry ,  NY 11530

and by deposi t ing
pos t  o f f i ce  unde r
Serv ice wi th in the

That deponent
of  the pet i t ioner
last known address

same enclosed in a postpaid proper ly  addressed wrapper in  a

the exclus ive care and custody of  the Uni ted States Posta l

State of  New York.

fur ther  says that  the sald addressee is  the representat ive
herein and that  the address set  for th on said wrapPer is  the

of  the representat ive of  the pet i -c loner .

Sworn to before me th is
l l t h  day  o f  March ,  1986 .

s ter  oa t
Law sec t i on  L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 11 ,  L986

Norlen Food Market ing Co.
338 llestbury Avenue
Carle Place, NY IL5I4

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the adnl-nistrat lve 1eve1.
Pursuant to sect ion(s) 690 e 722 of the Tax Law, a proceeding in court  to
review an adverse declsion by the State Tax Conmission may be inst l tuted only
under Art ic le 78 of the Civi l  Pract i -ce Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t lce .

Inquiries concerning the computat,lon of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxati"on and Finance
Law Bureau - Li t lgat i"on Unit
Bui lding i l9,  State Campus
A1bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representat ive

Peti t ioner I  s Representat ive :
James L. Tenzar
Margolin, Winer & Evens
600 Old Country Road
Garden C i t ,y ,  NY 11530



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

NORLEN FOOD MARKETING COMPANY

for  Redeterminat ion of  a Def ic iency or  for
Refund of Unincorporated Business Tax under
Art ic le  23 of  the Tax Law for  the Years 1978
and,  1979.

DECISION

Peti t ioner,  Norlen Food Market ing Company, 338 Westbury Avenue, Carle

Place, New York 1L5I4, f i led a pet i t ion for redeterminat j .on of a def ic iency or

for refund of unincorporated business tax under Art ic le 23 of the Tax Law for

the years L978 and, 1979 (Fi le No. 36647).

A hearing was held before Arthur Johnson, Hearing Off icer,  at  the off ices

of the State Tax Commission, Two World Trade Center,  New York, New York, on

September  10 ,  1984 a t  2 :45  P.M. ,  w i th  a l l  b r ie fs  to  be  subrn i t ted  by  August  15 '

1985. Pet i t ioner appeared by Janes L. Tenzer,  Esq. The Audit  Divis ion appeared

by  John P.  Dugan,  Esq.  (Janes  De l la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUES

I.  Whether  the Audi t  Div is ion proper ly  l in i ted pet i t ionerrs exempt ion for

corporate par tners [Tax Law S709(2) ]  to  the amount  of  the corporate par tners l

net  income al locable to New York State as repor ted on said corporate par tners '

f ranchise tax repor ts .

I I .  Whether  pet i t ioner  has substant ia ted and is  ent i t l -ed to deduct  cer ta in

expenses that  were or ig inal ly  c la i rned as deduct ions on the corporate par tners '

f ranchise tax repor ts .
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FINDINGS OF FACT

l .  Norlen Food Market ing Company (t tNorlen") is a New York partnership

engaged in the distr ibut ion of food products. I ts business is conducted whol ly

within New York State. The partners are Leonard G. Epstein Associates, Inc.

(rrEpsteintt)  and Renler Sales Co.,  Inc. ( t tRemler") ,  each owning a 50 percent

interest.  Eaeh partner is a corporat ion organized under New York law which

conducted no business of i ts own other than to manage and service Norlen.

2. Norlen t i rnely f i led New York State partnership returns for 1978 and

1979. The fol lowing chart  sets forth Epsteinrs and Remlerrs distr ibut i .ve share

of  Nor len ts  ne t  income,  as  repor ted  on  Nor len fs  par tnersh ip  re tu rns :

r97 8 r979

Eps te in rs  d i s t r i bu t i ve  sha re
Remlerrs d is t r ibut ive share
Tota l  net  income

$ 1 6 8 , 5 4 2 . 0 0
t 4 2 , 5 4 1  . O O

$ 3 1  I  , 0 8 3 . 0 0

$169 ,163 .00
143 ,  164 .00

$312 ,327  .OO

3. On both i ts 1978 and L979 partnership returns, Norlen, in the computa-

t ion of taxable business income, claimed an addit ional exemption for corporate

partners pursuant to sect ion 709(2) ot.  the Tax Law. For each of the years at

issue, the claimed addit ional exemption was equal in amount to the total  of  the

par tners r  d is t r ibu t ive  shares  o f  ne t  incorne ( i .e . ,  $311r083.00  fo r  1978 and

$ 3 1 2 , 3 2 7  . 0 0  f a r  1 9 7 9 )  .

4.  Epstein and Remler f i led State of New York Corporat ion Franchise Tax

Reports ("Reportsr ' )  f .or L978 and L979. The Reports lncluded each partner 's

respect ive 50 percent distr ibut ive share of Norlents net income. Since neither

Epstein nor Remler conducted any business of its own (other than to manage and

servlce Norlen) and since Norlenrs business was conducted whol ly within New

York, the Reports ref lected a business al locat ion percentage of 100 percent.



The following chart sets forth

their  respect ive New York State

Epste in
Remler
To ta l
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the par tners I

corporat ion

r97 I

$ i 9 ,437 .00
(  1 , 6 7 5 . 0 0 )
$ r 7 , 7 6 2 . 0 0

a l l oca ted  ne t

f ranchise tax

t978

income as shown

repor ts :

r97 9

on

$7 ,065 .  0o
2 ,87  5  .OO

$9 ,940 .00

5.  0n Septenber B,  1981,  the Audi t  Div is ion issued a Statenent  of  Unincor-

porated Business Tax Audi t  Changes ( r 'Statement")  to  Nor len for  the years 1978

and. 1979. The only adjustment made on said Statement was to l irnit the amount

of  Nor lenrs addi t ional  exempt lon for  corporate par tners to the amount  of  sa id

corporate par tners I  a l located net  incorne as repor ted on thel r  respect ive

corporat ion f ranchise tax repor ts .  The adjustment  was computed in the fo l lowing

manner:

ItAdditional Exemption Computation

Corporate Partnerrs Dist r ibut ive Share
Included i.n Income under Art. 9A

Remler  Sales Co.  Inc.
Leona rd  G .  Eps te in  Assoc .  I nc .

Exempt ion Before L imi tat ion

Limitation on Additional Exernption

Amount  repor ted as I 'A l located

Net  Inconet t  on Corporat ion
Franchise Tax Report

Remler  Sales Co.  Inc.
Leona rd  G .  Eps te in  Assoc .  I nc .

Total Additional Allowable Exemption
Based on L lmi tat ion

Exemption Disallowed

$ 7 4 2 , 5 4 L
1 6 8 , 5 4 2

$  1 4 3 ,  1 6 4
1 6 9 , 1 6 3

r979

$312 ,327$ 3  I  i  , 0 8 3

( $  L ,67s )
19,437

$  2 , 8 7 5
7  , 0 6 5

$  i 9 , 4 3 7

$ 2 9 r , 6 4 0

$  9 ,940

$302 ,  387"

6. Based on the aforementioned Statement,  the Audit  Divis ion,

L982,  i ssued a  Not ice  o f  Def ic iency  ( "Not ice" )  to  pe t i t ioner  fo r  the

and 1979, wherein i t  asserted addit ional unincorporated business tax

on February

years  1978

due of

1 1 ,
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$ 2 6 , 7 6 4 . 7 2 ,  p L u s  i n t e r e s t  o f  $ 5 , 9 9 9 . 2 9 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 3 2 ' 7 6 4 . 0 I .

Norlen t i rnely f i led a pet i t ion for a redeterminat ion of the def ic iency.

7. For the years 1978 and 1979, year-end adjust ing journal entr ies were

made on Norlen!s books and records al locat ing a port ion of Norlents expenses to

each o f  l t s  corpora te  par tners .  For  1978,  expenses  to ta l - l - ing  $176,364.80  were

al located equal ly between Epstein and Remler,  whl1e in L979, expenses of

$242,033.08  were  a l loca ted  equa l ly  be tween the  corpora te  par tners .  These

expenses, al though al located to the corporate partners, were expenses incurred

by Norlen in the conduct of i ts business and were ei ther paid direct ly by

Norlen or paid by the corporate partners who thereafter received reimbursement

f rom pet i t ioner .

8. The year-end adjust ing entr ies al locat ing expenses to Epstein and

Rernler were made by a certified publtc accountant who was a partner ln the

account ing f i rm retained by Norlen. Said accountant made the adjust ing entr ies

as the result  of  his misinterpretat ion of information received from the tax

sect ion of said account ing f i r rn.  The adjust ing entr i"es were not made Ln 1977

or in years subsequent to 1979. In 1980, the account ing f i rm determined that

the adjust ing entr ies al locat ing a port ion of Norlents expenses to the two

corporate partners were incorrect.  Amended returns for 1978 and I979 were not

immediately f i led since the account ing f i rm was of the opinion, at  that point

in t ime, that the erroneous journal entr ies did not increase or decrease the

tax l iabi l i ty of  pet i t ioner or i ts two corporate partners.

9. After review of the aforementioned Statement of Unincorporated Business

Tax Audit  Changes and Notice of Def ic iency, pet i t ionerrs accountants determined

that i f  the exemption for corporate partners was l imited to the amounts proposed

by the Audit  Divis ion, then reversal of  the erroneous journal entr ies al locat ing
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a port ion of Norlents expenses to the two corporate partners would reduce the

unincorporated business tax due from Norlen. Reversing entr ies were made and

pet i t ioner,  on Apri l  12, 1983, submitted amended partnership returns for 1978

and 1979 c la iming  add i t iona l  expenses  o f  $176,364.80  and $242 'O33.08 ,  respec t ive ly .

10. With respect to the amended returns suburi t ted by pet i t ioner '  the Audit

Divis ion maintains that pet i t ioner has fai led to substant iate i ts c laim of

addit ional business expenses. Furthermore, the Audit  Divi-s ion, ln l ts answer

dated  October  26 ,  1983,  a l - leged tha t  r r . . . the  amended re tu rn  fo r  the  year  1978

was not accepted since i t  was not t imely f i led. ' l

CONCLUSIONS OF LAW

A. That  the addi t ional  exempt ion a l lowed an unincorporated business for

i t s  co rpo ra te  pa r tne rs  i s  t t . . . l im i t ed  to  t he  amoun t . . . i nc luded  i n  a  co rpo ra te

p a r t n e r r s  n e t  i n c o m e  a l l o c a b l e  t o  t h i s  s t a t e . . . f '  [ T a x  L a w  $ 7 0 9 ( 2 ) ] .  I n  t h e

instant  mat ter ,  the Audi t  Div is ion has proper ly  l imi ted pet i t ioner ts  Tax Law

$709(2)  exempt ion to the amount  of  each corporate par tnerrs net  income al locable

t o  N e w  Y o r k  ( i . e . ,  $ 1 9 , 4 3 7 . 0 0  f o r  1 9 7 8  a n d  $ 9 , 9 4 0 . 0 0  f o r  1 9 7 9 ) .  S e e : Richmond

Const ruc tors  v .  Comm.  o f  F inance fo r  the  C i ty  o f  New York '  61  N.Y.2d  L .

B. That pet l t ioner has sustained i- ts burden of proof to show that i t

erroneously rnade journal entr ies al locat ing a port ion of i ts expenses to

Epstein and Remler.  Epstein and Reml-er conducted no buslness of their  ovm

other than to manage and service Norlen. The expenses in quest ion were ei ther

paid by Norlen or reimbursed by Norlen to a corporate partner i f  a corporate

partner made payment.  Accordlngly,  pet i t ioner ls ent i t led to clai-m addit ional

b u s i n e s s  e x p e n s e s  o f  $ 1 7 6 1 3 6 4 . 8 0  f o r  1 9 7 8  a n d  $ 2 4 2 , 0 3 3 . 0 8  f o r  L 9 7 9 .

C. That i t  was improper for the Audit  Divis ion to deny pet i t ionerrs 1978

amended return on the ground that i t  was not t imely f i l -ed. Ini t ia l ly '  i t  must
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be noted that the two amended returns do not seek refunds, The amended returns

seek only to reduce the def ic iency asserted by the Audit  Divis ion. Furthermore'

since the Not ice of Def ic iency was issued within the statute of l imitat ions for

re fund ( i .e . ,  February  11 ,  1982)  and s ince  a  pe t i t ion  fo r  redeterminat ion  was

t irnely f i led by Norlen, a refund, i f  one were due, could be granted pursuant to

sect ions 722, 687 (f)  and 0S7(g) of the Tax Law (Matter of the Pel i t jqn-el_l ig,

S ta te  Tax  Comm. ,  November  27 ,  1981) .

D. That the pet l t ion of Norlen Food Market l-ng Company is granted to the

extent indicated in Conclusion of Law t tBtt , .19g.;  that the Audit  Divis ion is

directed to recompute the Not ice of Def ic iency consistent with the conclusions

rendered herein; and that,  except as so granted, the pet i t ion is in al l  other

respec ts  den ied .

DATED: Albany, New York

MAR 3 I ?$8S
STATE TAX COMMISSION

PRESIDENT

SSIONER


