
STATE OF NEI,T YORK

STATE TAx COMMISSION

In the Matter of the Petltlon
o f

Carl  R. & Eleanor Nel l ls

for Redetermination of a Deficlency or for
Refund of Personal Income and Unincorporated
BusLness Taxes under Articles 22 and 23 of the
Tax Law for the Years 1980 and 198I.

Carl  R. & Eleanor Ne1l is
6897 N.  Bergen Rd.
Byron, NY L4422

and by depositing same enclosed
post off lce under the exclusive
Servlce withtn the State of New

AFFIDAVIT OF MAILING

Ln a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ts an euployee of the State Tax Cornmlsslon, that he/she ls over 18 years
of age, and that on the 20th day of November, 1986, he/she served the wlthin
not lce of Dsqfs{on by cert i f ied mai l  upon Carl  R. & Eleanor Ne1l is the
petitloners in the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on sald wrapper ls the last known address
of the pet, i tLoner.

sworn to before ue this
20th day of November, 1986.

pursuant to Tax Law sect ion L74



STATE OF

STATE TAx

NEI,I YORK

COMMISSION

In the Matter of the Pet l t ion
o f

Carl  R. Nel l ls

for Redeterninatlon of a Deficlency or Revlsioo
of a Determl.nation or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Per iod  3  /  L  |  78-5  |  3L  /  7  8 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmisslon, that he/she ls over 18 years
of age, and that on the 20th day of Noveuber,  1986, he/she served the wlthln
not ice of Declsion by cert i f ied mai l  upon Carl  R. Nel l ls the pet l t ioner in the
within proceedtng, by enclosing a true copy thereof ln a securely sealed
postpald nrapper addressed as fol lows:

Carl  R. Nel l ls
6897 N.  Bergen Rd.
Byron, NY L4422

and by depositlng same enclosed ln a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the Unlted States Post,al
Servlce wlthln the State of New York.

That deponent further says that the said addressee is the petl"tloner
hereln and that the address set forth on said rrrapper ls the last known address
of the petLt ioner.

Sworn to before me thls
20th day of November, 1986.

to admlnlster oaths
pursuant to Tax Law sectloa L74



STATE OF

STATE TAx

NEW YORK

COMMISSION

In the Matt ,er of  the Pet i t lon
o r

Carl  R. & Eleanor Nel l is

for Redeterml"natton of a Deficiency or for
Refund of Personal Income and Unincorporated
Bustness Taxes under Articles 22 and 23 of the
Tax Law for the Years 1980 and 1981.

AFFIDAVIT OF MAILING

" State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnission, that he/she is over 18 years
of age, and that on the 20th day of November, 1986, he served the wlthln not lce
of Declsion by cert i f led mal1 upon Wtl l lan J.  Nel ld,  the representattve of the
pet i t loners in the within proceeding, by enclosing a true copy thereof Ln a

, securely sealed postpald wrapper addressed as fol lows:

Wll l lam J. Nei ld
St ,e rn ,  Lane & Ne i1d ,  P .C.
144 Exchange Blvd.
Roehester ,  NY 14614

and by deposiEing same enclosed tn a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal

, Servlce wlthin the State of New York.

That deponent further says that the sald addressee Ls the representatlve
of the petitl"oner herein and that the address set, forth on said wrapper ls the
last,  known address of the representat ive of the pet l t loner.

Sworn to before roe thLs
20th day of November, 1986.

Authorlzed to adrninister oaths
pursuant to Tax Law sectlor: L74



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the PetitLon
o f

Carl  R. Nel l ts

for Redetermlnation of a Deflciency or
of a Determination or Refund of Sales &
under Art ic le(s) 28 & 29 of the Tax Law
PerLod 3  /  L  /78-s  /  3L  l t  A .

AFFIDAVIT OF MAILING

Revlslon
Use Tax
for the

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ts an enployee of the State Tax Connlssion, that he/she ls over 18 years
of age, and that on the 20th day of November, 1986, he served the within not lce
of Decision by cert i f led mai l  upon Wil l lan J.  Nei ldr the representat ive of the
petittoner l.n the wlthin proceeding, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Wll l ian J.  Nei ld
Stern ,  Lane & Ne i ld ,  P .C.
144 Exchange Blvd.
Rochester ,  NY 14614

and by deposltlng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the Uolted States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltLoner herein and that the address set forth on sald \rrapper ls the
last known address of Lhe representatl"ve of the petltloner.

Sworn to before ne this
20th day of November, 1986.

thorized to adninister oaths
pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

November 20, L986

Carl  R. & Eleanor NelLis
6897 N.  Bergen Rd.
Byron, NY L4422

Dear  Mr .  &  Mrs .  Ne l l i s :

Please take not ice of the Dectsion of the State Tax Co nlssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the administrative level.
Pursuant to sect lon(s) 690 & 722 of the Tax Law, a proceedlng in court  to
review an adverse deel-sion by the State Tax Cornmtsslon may be lnst,ltuted only
under Article 78 of the Civil Practice Law and Ru1es, and must be commenced ln
the Supreme Court of the State of New York, Albany County, wl.thin 4 months from
the date of this not ice.

Inqulries concerning the computatlon of tax due or refund allowed tn accordance
wlth this declsion may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessment Review Unlt
Bui lding #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureauts Representatlve

Petl t loner I  s Representat ive :
Wtl l ian J.  Nel ld
Sterc, Lane & Nel ld,
144 Exchange Blvd.
Rochester ,  NY 14614

c c :



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November 20, 1986

Carl  R. Nel l ts
6897 N.  Bergen Rd.
Byron, NY L4422

Dear  Mr .  Ne l l l s :

Please take not l-ce of the Declslon of the Stace Tax Cornmisslon enclosed
herewlth.

You have now exhausted your rlght of review at the adrnlnistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng in court  to review an
adverse decision by the State Tax CornmlssLon nay be tnstituted only under
Article 78 of. the Clvll Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, \,rithln 4 months from the
date of this not ice.

Inquiries concerning the computatlon of tax due or refund allowed tn accordance
wtth thl"s decLston may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Revlew Unit
Bul ldtng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very

STATE

truly yours,

TAX COMMISSION

Taxing Bureauts Represent,ative

Pettcioner t s Representat,ive :
Wil l lan J.  Nel ld
Stern ,  Lane & Ne l ld ,  P .C.
144 Exchange Blvd.
Rochester ,  NY 14614



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CARL R. NELLIS AND ELEANOR NELLIS

for Redetermination of a Deftclency or for
Refund of Personal Income and Unlncorporated
Buslness Taxes under Artlcles 22 and 23 of the
Tax Law for the Years 19B0 and 1981.

DECISION

In the l"latcer of the Petl"tlon

o f

CARL R. NELLIS

for Revision of a Determtnation or for Refund
of Sal-es and Use Taxes under Articles 28 an'd 29
of the Tax Law for the PerLod March 1, L978
through May 31 ,  L978.

Pet i t ioners, Carl  R. NeLl is and Eleanor Nel l i "s,  6897 North Bergen Road'

Byron, New York 14422, flled a petition for redeteruination of a deflciency or

for refund of personal lncome and unincorporated busl.ness taxes under Artlcles

22 and 23 of.  the Tax Law for the years 1980 and 1981 (Fl le No. 57526).

Pet i t loner,  Carl  R. Nel l - is,  6897 North Bergen Road, Byrone New York 14422,

f i led a pet i t ion for revision of a determinat lon or for refund of sales and use

t,axes under ArticLes 28 and 29 of the Tax Law for the period March 1' L978

through May 31 ,  L97B (F i le  No.  57559) .

A consolidated hearing was held before Timothy J. Alston, Hearing Officer,

at the off ices of the State Tax Co rnisslon, 259 Monroe Avenue, Rochester,  New

York, on June 2, 1986 at 1:15 P.M., wlth addlt ional evtdence to be subnit ted by

July 2, 1986. Pet l t l "oners appeared by Stern, Lane and Nel ld,  P.C. (Wtl l ian J.
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Neild, of counsel). The Audit Dl"visl,on appeared by John P. Dugan, Esq. (Janes

Del la  Por ta ,  Esq. r  o f  counse l ) .

ISSUES

I. Whether the source and applicatlon of funds analysis used by the Audlt

Divlsion to reconstruct petitlonersr income properly determined that petitioners

understated their  income for the years 1980 and 1981.

II. Whether the Audit Dlvislon properly determlned sales tax due upon the

purchase of a mot,or vehicle tn 1978.

FINDINGS OF FACT

1. Pet l t ioners, Carl  R. Nel l ls and Eleanor Nel l lsr  tLmely f t led New York

Stat,e lncome tax resl"dent returns for the years 1980 and 1981. In 1981'

petLt loners f iLed separately on one return. Mr. Nel- l is reported a taxable

income from business of $51644.00, and Mrs. Nel l ls reported a taxable lncome

from wages of $10,684.00. In 1981, pet i t ioners f l led a joint  return report ing

taxable Lncome from buslness and wages of $101579.00. Mr. Nel l is,  an tndepen-

dent trucklng contractor, dld not fLle an unincorporated business tax return in

1 9 8 0 .

2. 0n Septenber 27, 1984, as the resulc of a f ie ld audit  of  pet ic looersl

books and records, the Audit Divl"sion issued agalnst petitioners two notlces of

def ic lency. The f i rst  asserted a tax due of $4,32L.73, lncluding unlncorporated

business tax of $2,053.94, plus penalty and interest for the years 1980 and

1981. The second asserted a tax due of $11319.37, plus penalty and interest

for the same years.

3. A Statenent of Personal Income Tax Audit Changes issued on July 18'

1984 explalned that the Audlt Dtvislon used a source and applicatlon of funds

method to reconstruct petitlonersr business l.ncome. The auditor calculated



-3-

petit,ionersf l.ncome fron all sources and subtracted from thls amount total

appllcations of incone to arrive at understated income in the amounts of

$ 2 7 , 0 4 L . 7 2  L n  1 9 8 0  a n d  $ 2 4 , 4 4 9 . I 2  L n  1 9 B 1 .

4. Carl Nellis worked, almost exclusively, hauling produce for Sodoma

Farms (t 'sodomatt) .  From an audit  of  Sodonafs dlsbursement Journal,  the audltor

determlned that Sodoma made loans to Mr. Nel l ls total l lng $3,210.00 tn 1981.

Pet l t l "oners made loan paynents to Sodoma of $11,283.00 in 1980 and $9,674.18 ln

1 9 8 1 .

5. Prior to hearlng, petitioners subnitted documents to the Audit Dlvlsion

showing that ln 1981 Sodoma had advanced monies to Mr. Nellis to pay for fuel

and later deducted the amounts owed by Mr. Nellls fron payments it made to hlm

for his servtces. Mr. Nell-ls|s fuel expendl"tures had been included Ln the

applications factor without the correct offsettlng amounts belng included ln

the sources factor. At hearing, the Audlt Division conceded that the appllcations

factor should be reduced by $2r044.91 to ref lect these transact ions.

6. The Audit Dlvl"sion further conceded that tr^ro checks totalling $521.59

had been included Ln both the loan payments and personal llvlng expenses

categorles and that an adjustment l"n the applicatLon of funds factor should be

made accordlngly.

7. On thetr 1980 Fe<leral tax return, petitloners claimed a depreclation

all-owanee for capltal lmprovements acquired ln the same year, consistlng of

three trai lers and a copier with a comblned cost basts of $23,200.00. In 1981,

petl"tloners elained a Federal investment tax credit on a 1965 Mack truck with

an unadjusted basis of $13,000.00. The audltor lncluded these amounts Ln the

appllcations faetor for the appllcable year.
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8. Petltloners cont,ended that the 1980 Federal tax return was erroneous

ln that the three trallers shown on it r^rere actually acqul"red in L978 and' L979

wLth loans from Sodoma. Therefore, they argued, the amounts for capital

lmprovement,s should be ellninated fron the appllcatlons factor ot' alternatlvely,

lncluded ln the sources factor.

9. Mr. Nel l is ldent l f led the three trai lers in quest lon as an Internat lonal

trai ler and a Ut i l t ty purchased ln 1978 and a Great Dane purchased Ia L979.

Sodonats records show that Sodona made a serles of loans to petitioners

total l ing $32,98L.62. Included were loans in che auounts of $f2'950.00,

$31250.00 and $11662.00 for a truck, a Great Dane and a trai ler,  respect ively.

The records do not reveal the date upon whlch any partlcul-ar loan was made.

PetltLoner offered no other evldence to substantiate hls claim Chat the three

tral lers r^tere purchased pr lor to 1980.

10. 0n Sepcenbet 27, L984, the Audit  DivlsLon issued agalnst pet l t ioner,

Carl R. Nellis, a Notice of Determlnatlon and Demand fot Paynent of Sales and

Use Taxes Due for the perlod March 1, 1978 through May 31, 1978 tn the amount

of $3,955.00 plus lnterest.  The assessment was predicated upon Mr. Nel l lsrs

faLlure to pay sales tax upon hLs purchase of a truck, durLng the perlod

under consideration.

11. Mr. Nel l ls conceded that he purchased and took possession of the truck

in questlon in New York State. However, h€ argued that no saLes tax was due

because a form, purportedly furnlshed to hirn by che New York State Department

of }totor VehLcles, lndicated that no tax was due if the truckrs fl"rst load for

delivery ortginated out of state.
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12. After purchasing the truck 1n New York, Mr. Nellls drove Lt to New

Jersey where he loaded the truck for the first tlme and then returned with lt

to New York State.

CONCLUSIONS OF LAI^I

A. That where a deficlency is asserted under Articles 22 and, 23 of the

Tax Law, the burden of proof is placed upon the petitioner to show that he is

not llable for the tax lmposed, except, tn uhree specifically enumerated instances

whlch do not apply here (Tax Law $689[e];  S 722).  Pet i t loners have fal . led to

show that capLtal  improvements total l lng $23,200.00 were not acqulred ln 1980.

While the record shows that petitioners dld recelve loans fron Sodoma to

purchase a truck and two trallers, l-t was not posslble to determlne when the

loans were made or whether they were used to acqulre the three trallers shown

on the 1980 Federal tax return. In this regard, lt is especial-]-y danaging that

petitioners dld not produce a b1"11 of sale, lnvolce, title or any other document

which would have supported Mr. Ne11is's testimony that the trallers were

acqulred in years other than 1980.

B. That petitioners have shown that the appllcations factor was overstated

ln the amount of $2 ,566.50 (see Flndlngs of Fact "5" and "6").  The Audit

Divls lon is directed to recompute pet i t ionersr l labi l i ty accordingly.

C. That llability for the sales tax arLses at the poLnt of dellvery or

the polnt at whl-ch liabtltty traosfers from the vendor to the purchaser (20

NYCRR 525.21a1121, [3] ] .  Sect ion 1117 of the Tax Law provides for exemptlon

from sales tax, despite the taklng of physical possession by the purchaser

withLn this state, under certain specifically enumerated clrcumstances' none of

which exist here. There is no provlsion ln the Tax Law whlch provldes an

exemption such as that clalned by petitloner CatL Nellis. It is unfortunate lf
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he was mlsled by or nlsunderstood lnstructlons enanating from the Department of

Motor VehlcLes. However,  Ln the absence of statutory authorl ty '  the State

cannot be prevented fron collecting taxes lnposed and remainlng unpald (Matter

of McMahon v. State Tax Connn.,  45 ADzd 624, lv denied 36 NY2d 646).

D. That the petl"tl"ons of Carl R. Nellls and Eleanor Nell-is are granted to

the extent lndicated ln Conclusion of Law rrB"; that the notices of deflciency

issued on Septenbet 27, L984 shal1 be nodlf led accordingly;  that the Not lce of

Determlnatlon and Demand for Payment of Sales and Use Taxes Due lssued on

Septenber 27, 1984 ls sustained; and that,  ln al l  other respects, the pet i t lons

are denled.

DATED: Albany, New York STATE TA)( COMMISSION

.'-fi-e(UCfu^^
PRESIDENT

NO\/ 2 0 1986


