
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

David Merrick

for Redeterminatlon of a Deficiency or Revlsion
of a Deternl"nation or Refund of Untncorporated
Busl"ness Tax under Art ic le(s) 23 of the Tax Law
for  the  Years  1968 -  1971 & 1973.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she l.s an employee of the State Tax Commlssion, that he/she ls over 18 years
of ager aod that on the 26th day of September, 1986, he/she served the wlthin
nottce of Declslon by certified matl upon David Merrick the petltloner l-n the
within proceeding, by encloslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

David Merrick
246 West 44th Street
New York, NY 10036

and by deposltLng same enclosed ln a postpaid properly addressed wrapper in a
post offLce under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee i.s the petltioner
hereln and that the address set forth on said wrapper ls the last known address
of the pet i t ioner.

Au

before ne thls
o f  September ,  L986.

Pursuant Eo Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt,er of the Petitlon
o f

Davl"d Merrick

for Redetermination of a Deficiency or Revlslon
of a Deternlnation or Refund of UnLncorporated
Business Tax under Article(s) 23 of the Tax Law
f o r  t h e  Y e a r s  1 9 6 8  -  1 9 7 1  &  L 9 7 3 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ts an enployee of the State Tax CommLssion, that he/she ls over 18 years
of age, and that on the 26th day of September, 1986, he served the wlthl"n
not ice of Decision by cert i f ied mai l  upon Nei l  H. Mi l lnan, the representat ive
of the petltioner in the within proceedlng, by encloslng a true copy thereof in
a securely sealed postpald wrappet addressed as follows:

Neil tt. Mlllman
1500 Broadway
New York, NY 10036

and by depositing s:rme enclosed tn a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service \rithin the State of New York.

That deponent further says that the said addressee is the representatlve
of the pet,ltioner herein and that the address set, forth on sald lrrapper is the
last known address of the representat ive of the pet l t ioner.

Sworn to before ne thls
26th day of September, 1986.

Authorized to nister oaths
pursuant to Tax Law sectlon I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y .  N E W  Y O R K  L 2 2 2 7

September 26, 1986

Davld Merrick
246 Nest 44th Street
New York, NY 10036

Dear Mr. Merr lck:

Please take not lce of the Dectslon of the State Tax Commlssion enclosed
herewith.

You have now exhausted your right of revlew at the adminlstrattve level.
Pursuant to sect lon(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Comrnission may be lnstituted only
under Article 78 of the Civil Practice Law and Rul-es, and must be commenced ln
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this notLce.

Inqulries concernlng the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Fl.nance
Audit Evaluation Bureau
Assessment Review Unlt
Bullding #9, State Carnpus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc3 Taxi"ng Bureauts Representat lve

Petitioner t s Representative :
Nel l  H. Mi l lnan
1500 Broadway
New York, NY 10036



STATE OF NEI,T YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DAVID MERRICK

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1968
through L97I and 7973.

DECISION

Peti t ioner,  David Merr ick, 246 West 44th Street,  New York, New York 10036,

f l1ed a pet i t ion for redeterminat ion of a def icf-ency or for refund of unlncorporated

business tax under Art ic le 23 of the Tax Law for the years 1968 through l97I

and 1973 (F i le  Nos.  32003 and 33123) .

A hearing was held before Doris E. Steinhardt,  Hearing Off icer,  at  the

off lces of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  February  7 r  1985 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by

June 12, 1985. Pet l t ioner appeared by Nei l  H. Mi1J.man, Esq. ?he Audit  Divis ion

appeared by John P. Dugan, Esq. (Anne W. Murphy, Esg.,  of  counsel) .

ISSUES

I. Whether the not ices of def ic iency asserted agai.nst pet i t ioner unlncorporated

business tax llability for all the years under consideratlon, notwithstanding

the  Aud i t  D iv is ion 's  fa i lu re  to  l i s t  on  the  no t ices  the  years  L969,1970 and

1 9 7 3 .

I I .  Whether the not i .ces of def ic iency were issued in a t lnely manner,  t ton

or before one year fol lowing close of proceedLngst '  concerning pr ior taxable

years .
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FINDINGS OF FACT

1. For an earl ler per iod, the taxable ybars 1963 through 1967' the Audit

Division had conducted an examination of the books and records of petitioner,

David Merr ick, and issued a Not ice of Def ictency against him, assert ing addit ional

unincorporated business tax under Art ic le 23 of the Tax Law for such years.

During the course of the examination and the pendency of Mr. Merrickfs administrative

appeal to the Tax Conrmission, the Audit Division undertook an examination for

the years 1968 through 1971 and 1973, the period under considerat ion in this

proceeding.

2. 0n or about February 4, L972, Novenber 26, 7973 and March 15, L976'

pet i t ioner executed three separate consents extending the period of l in i tat ions

upon assessment of unincorporated business tax for the taxable periods 1968 and

1969, 1970 and I97L, and, L972 and 1973, respect ively.  Each consent agreement

consj.sted of an Audit Division form (Forn IT-75) upon which certain lnformation

was inserted; each stated that the tax could be assessed at any t ime on or

before "one year fol lowing close of proceedings now pending for tax years 1963

- L967.. . t t .  The quoted language r i ras typed by Audit  Divis ion personnel ln a

blank space appearing on the form.

3. On June 21, L977, the Tax Coumrission rendered i ts decision on Mr. Merr lckrs

pet i t ion for redeterminat ion of the 1963 through 1967 def ic iencies. Mr.

Merr ick subsequent ly inst i tuted a proceeding pursuant to Art lc le 78 of the

Civi l  Pract i ,ce Law and Rules for revtew of the Conmissionrs decision. The

declsion of the Appel late Divl-s ion, Third Department,  rendered on June 7, 1979'

conf irmed the Commissionts decision in part  and annul led i t  in part ;  the

decretal  paragraph provtdes:

ttThe determination should be nodified by annull ing so much
thereof  as inc luded in pet i t ioner fs  unincorporated business
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income gains from the liquidation of the incorporated
l"ighting companies and the royalties received fron the use
of pet i t ionerts name on the jacket of a recording and from
the purchase of rights from the composer and lyricist, and,
as so modif ied, should be conf irmed without costs,  and the
matter should be renit ted to respondents for further pro-
ceedings not inconsistent herewith.t t  Matter of  Merr ick
v .  T u l l y '  6 8  A . D . z d , 2 8 9 , 2 9 7 ,

A Judgnent ln accordance with the decl-sion was signed and entered on June 27,

1 9 7 9 .

By l-etter dated Ju1-y 16, L979, the Department of Law inforned counsel to

the Department of Taxatlon and FLnance as follows:

"I  have been advised by the attorney for the pet i t ioner
that he does not intend to seek leave to appeal the
above-captioned matter. Accordingly I an returning your
f  i l -e .  I t

According to Department of Law records, the Attorney General was not served by

pet i t ionerts representat ive with a copy of the Appel- late Divis lonrs judgnent.

Via interagency mail, the Appellate DLvislon forwarded a copy of its judgment

to the Department of Law on September 11, L979; the Attorney General- '  ln turn'

forwarded a copy of the Judgnent to counsel to the Departurent of Taxation and

Fi.nance on September 12, 1979.

4. Based upon r the Audit  Dlvis ion recomputed

the unlncorporated business tax def ic iencles asserted against pet i t ioner for

1963 through 1967 and forwarded the recomputat ions to Mr. Mi l lman (pet i t ionerfs

representat ive) on September 13, L979; the correspondence to Mr. Mi l lnan

s t a t e s :

ttBased on the Decisions of the State 1"* f,ernrnl"ssion and the
Appel late Divis ion, your cl ientrs tax l iabi1l t ies are on
the attached sheet.  Your cl ient wi l l  soon recelve Not lce
and Demands for the tax years 1965, 1966 and 1957 sett ing
forth his tax l iabi l i t ies including interest due. The 1963
and 1964 refunds wil-l be applied on the 1965, L966 ar,d 1967
Notice and Demands.rr
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5. On January 4, 1980, the Audit  Divis ion issued to pet i t ioner two

statements of audit  changes, proposing increments to his unincorporated business

tax  l iab i l i t y  fo r  each o f  the  years  1968,  1969,1970,  1971 and 1973 in  the

r e s p e c t i v e  a m o u n t s  o f  $ 5 , 0 5 9 . 6 4 ,  $ 5 , 9 6 7 . 8 3 ,  $ 3 , 2 L 4 . 7 6 ,  $ 6 , 7 0 L . 8 5  a n d  $ 4 r 0 5 5 . 0 7 ,

plus interest.  Pet i t ioner,  bI  his accountant,  objected to the proposed changes.

By let ter dated June 23, 1980, the Audit  Divis lon maintained the correctness of

these changes; the correspondence states, in part :

ttYou stated that the taxpayer has no record of consent to
the statute of l in i tat ions for years stated. After reviewing
our flles, we have located the signed waivers extending the
statute of l in i tat ions for al l  the years involved to one
year fo1-lowing the cl-ose of proceedings that were pending
for tax years 1963 through 1967. The Appel late Divis ion
decision was dated June 7, L979, thus, the statute was
extended to June 7, 1980.t1

6. On July 24, 1980, the Audit  Divis ion issued to pet i t ioner a Not ice of

Def lc iency, assert ing unincorporated buslness tax due in the amount of $14,242.23'

plus interest.  Such sum represents the aggregat ion of the amounts proPosed for

1968 through 1970 in the January 4, 1980 Statement of Audit  Changes; the Not ice

of Deflciency, however, erroneously indicates the period for which the tax was

asser ted  as  1968.

On Jul-y 24, 1980, the Audit  Divis ion issued to pet i t ioner a second Notiee

of  Def ic iency ,  asser t ing  un incorpora ted  bus iness  tax  due o f  $10 '756.92 ,  p lus

interest.  Again, the Not ice erroneously indicates the period, as I97L, al though

the amount asserted represents the aggregate of the amounts proposed for I97I

and L973 by the Statement of Audit Changes.

CONCLUSIONS OF LAW

A. That al though the not ices of def ic iency fai led to correct ly indieate

the taxable years at issuer the statements of audit changes clearly apprised

pet i t ioner that the Audit  Divis ion proposed increases to his unincorporated
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business tax for 1968 through 1971 and 1973, and he was not misled. The

not ices of def ic iency therefore asserted tax for the years 1968' 1969, 1970,

1977 and 1973. (Matter of  Wayfarer Ketch Corp.,  State Tax Comm., June 11,

1 9 8 2 .  )

B. That the second issue is whether the not ices of def ic lency dated

JuIy 24, 1980 were issued within one year fron the close of the proceedings for

the taxable years 1963 through 1957. Pet i t ioner maintains, among other things'

that the prior proceedings concluded with the Tax Cornmissionrs decision of June

2I,  1977, rely ing upon the Coumissionrs Rules of Pract lce and Procedure (20

NYCRR 60l.1tdl) .  This argument is unconvincing in view of the r ight conferred

upon taxpayers by Tax Law section 690(a) (nade applieabl-e to Article 23 by

sect ion 722[a])  to seek judicial  review of Cournission decisions. Moreover,

subsect ion (e) of sect ion 690 specif ical ly provides that in the event a taxPayer

makes tinely application for judicial review, the Cornmissionrs decisLon does

not become flnal until the "expiration of the time for al-l- further judiclal

review. .  .  t t .

Pet i t ioner maintains in the al ternat ive that the close of proceedings

oceurred on June 7, L979, the date of the Appel late Divis ion decision in

Matter of Merrick v. ?ully. This argument, too, is unavailing. The culninatlon

of an Art ic le 78 proceeding is the judgnent.  (CPLR 7806; DePaula v.  Memory

G a r d e - n s ,  I l q q . ,  9 0  A . D . 2 d  8 8 6  [ 3 d  D e p t .  1 9 8 2 ] . )

It is the positj.on of the Audit Di.vlsion, on the other hand, that the tern

rrclose of proceedingsil must take cognizance of the thirty-day period for

initiation of an appeal frorn the Appellate Division judgnent. The finality of

the judgnent entered is not affected, however, by the pendency of an appeal.
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"The expression rfinal judgnentt has a well-defined meaning
in the Civl l  Pract iee Act.  I t  designates that judgnent of
the court of original jurisdiction by which the rights of
the part ies are adjudicated and determined. The f inal i ty
of the judgnent so ent,ered is not affected by the pendency
of an appeal.  *  *  *  In this State in the absence of a
stay a judgrnent entered in the Supreme Court has complete
f inal i ty. . .  Though there nay be a reversal and another
final judgurent, nevertheless, the flrst judgnent was a
f ina l  judgnnent  in  the  ac t ion . "  Mat te r  o f  !a l1ey ,  291 N.Y.

(See aLso

5 3 4 ,  5 3 6 - 3 7  ( 1 9 4 3 ) ,  c l t i n g  2 6 5  A . D .  7 5 8 ,  7 6 I  ( l s t  D e p t .
1 9 4 3 )  .

S lewet t  &  Faber  v .  Board  o f  Assessors ,  80  A.D.2d 186,  200 [2d  Dept .

19811.) Nor did the fact that the Appel late Divis ion remit ted the matter to

the Commission I'for further proceedings not inconsistent herewithrt deprive the

judgnent of i ts f inal i ty.

ttThe mere fact that a matter is remitted to an administrative
agency for further actlon following annulment of lts
determination on revLew in the courts does not of itself
deprlve the order of finallty. The question always is
whether the further actl-on is merely ninisterial or whether
the agency stil l has the power and the duty to exercise
quasi- judicial-  responsibi l i ty with respect to the issues.
I f  al- l  that is l -ef t  for the agency to do is minister ial '
then the order is final even though it contains a dlrection
for remit ter to the agency. I f ,  on the other hand, the
agency stil l has the power and the duty to exercise residual
discretj-on, to take proof, or to make an independent
record, its function remains quasi-judicial and the order
is not f inal  (c i tat ions omit ted).  t '  North American Holding
C o r p .  v .  M u r d o c k ,  6  A . D . 2 d  5 9 6 ,  5 9 9  ( l s t  D e p t .  1 9 5 8 ) .

(-8"" 
" fSg, 

Mid-Island Hospital  v.  Wyman, 15 N.Y.2d 374 [1965].)  Based upon the

Appellate Division decision, the Audit Division recomputed the unincorporated

business tax def ic iencles, a purely minlster ial  act ion rather than an exercise

of quasi- judicial  responsibl l l ty.

Consequently, the close of proceedings involving taxable years 1963

through 1967 occurred with the entry of judgnent on June 27, L979 ' and the

not i .ces of def l -c iency were not issued in a t imely fashion.



C. That the pet i t ion of

def ic ieney issued on July 24,

DATED: Albany, New York

sEP 3 6 1986

-  t -

David Merrick is granted, and the notlces of

1980 are cancel led.

STATE TAX COMMISSION


