
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
O I

M. L. Weiss & Company

for Redetermination of a Deficiency or Revlsion
of a Determination or Refund of Unincorporated
Business Tax under Article(s) 23 of the Tax Law
for the Year 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnission, that he/she is over 18 years
of age, and that on the 14th day of Novenber,  1986, he/she served the within
not ice of Decision by cert l f ied mai l  upon M. L. Welss & Company the pet i t ioner
in the within proceeding, by enclosing a true eopy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

M. L. Welss & Company
115 Broadway
New York, NY 10006

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said r^rrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
14th day of November, 1986.

-/ 
) ('l- 

(

ster oat
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

M. L. Weiss & Company

for Redeterminatlon of a Deficlency or Revision
of a Determlnatlon or Refund of Unincorporated
Business Tax under Art ic le(s) 23 of the Tax Law
for the Year 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Corrmisslon, that he/she is over 18 years
of age, and that on the 14th day of November, 1986, he served the l4 ' i th in not ice
of Decision by cert i f ied mal l  upon Sernard Rappaport ,  the representat ive of
the pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid \rrapper addressed as fol lows:

Bernard Rappaport
Seymour Schneidman & Associates
405 Park Avenue
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representat ive
of the pet l t ioner herein and that the address set forth on sald wrapPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
14th day of November, 1986.

ster oat
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 14, 1986

M. L. Weiss & Conpany
115 Broadway
New York, NY 10006

Gentlemea:

Please take notice of the Declslon of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your rlght of review at the admlnistrative level.
Pursuant to sect lon(s) 690 & 722 of the Tax Law, a proceeding in court  to
revl"ew an adverse decision by the State Tax Cornmlssion nay be instltuted only
under Article 78 of the Civll Practlce Law and Rulesr €rnd must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notl"ce.

Inqulries concerning the conputatlon of tax due or refund allowed ln accordance
with thls decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluation Bureau
Assessment Revlew Unlt
Butlding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COTvIMISSION

cc: Taxlng Bureaurs Representat l"ve

Petittoner r s Representative :
Bernard Rappaport
Seymour Schneldman & Associates
405 Park Avenue
New York, NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

M.L. WEISS & COMPA}IY
DECISION

for Redeterminatlon of a Deficiency or for
Refund of Unincorporated Business Tax under :
Art i -c le 23 of the Tax Law for the Year 1980.

:

Pet i t ioner,  M.L. Weiss & Company, 115 Broadway, New York, New York 10006,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the year 1980 (Fi le

No.  47979) .

A hearing was held before Al len E. Caplowaith, Hearing Off icer '  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York

on Septenber  10 ,  1985 a t  10 :45  A.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by  October  10 ,

1985. Pet i t ioner appeared by Seyurour Schneidnan & Associates, CPAfs (Bernard

Rappaport ,  CPA). The Audit  Divis lon appeared by John P. Dugan, Esq. ( I lerbert

Kamrass, Esg. of counsel) .

ISSUES

I. Whether pet i t ioner may deduct the New York City port ion of stock

transfer tax refunds as a subtract ion modif i -cat ion under sect ion 705(c) (6) of

the Tax Law.

II .  Whether the measure of a corporate partnerrs unincorporated business

taxable income, for purpose of the exemption under sect ion 709(2) of the Tax

Law, is l i rni ted to the partnerts ent i re net income, where the partnerts franchise

tax is based upon the alternative tax computed on entire net income and offlcers'

sa la r les .
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FINDINGS OF FACT

1. Pet i t ioner,  M.L. Weiss & Company, f i led a New York State Partnership

Return for the year 1980 on which i t  decreased i ts total  lncome from business

by subtract ing the sum of $174,114.00, which purportedly represented "Refunds

of Transfer Taxes'r .  Pet i t ioner also took an addit lonal specif ic exemption for

Lncome of partners subject to unincorporated business tax or State franchise

tax  o f  $762,744.52  pursuant  to  sec t l -on  709(2)  o t  the  Tax  Law.  Th is  la t te r

f lgure was computed as fol lows:

Judkap Corp.
Jamshey, Inc.
Ce l t i c tom Corp .
Total

$379  ,38L .82
29L  , 7  49  . 4 r
9L ,6L3 .29

$7  62  , 7  44  . 52

The above amounts represented trading profits, dividends and Paynents to

partners included in pet i t ionerts operat ing expenses, less contr lbut ions.

2. On November 23, L982, the Audit Division issued a Statement of Audit

Changes to pet i t ioner disal lowing 507 of the $174,I I4.00 nodif lcat ion, stat ing:

I 'sect ion 705(c) (6) of  the Tax Law permits a subtract ion
modification for the amount of the New York State transfer
tax refund included in income. Since Sect ion 705(c) (6)

does not permit  a subtract ion modif icat ion for New York
City transfer tax refunds included in income, the New York
City refunds must remain in unincorporated business tax-
able income. Your al lowable Sect ion 705(c) (6) nodif ica-
t i o n  f o r  1 9 8 0  t s  $ 8 7 , 0 5 7 . 0 0  a n d  n o t  $ 1 7 4 , 1 1 4 . 0 0  a s  y o u
reported on your return.t t

The Audit Division also reduced the exemption allowable under section 709(2) ot

the  Tax  Lahr  to  $869.00 ,  s ta t ing :

"Your al lowable Sect ion 709 exemption for 1980 is $869.00
which consists of the corporate taxable incorne of Jamshey
I n c .  ( $ 3 0 5 . 0 0 ) ,  C e l t i c t i o m  I s i c ]  C o r p .  ( $ 5 6 4 . 0 0 ) .  N o
Sect ion 709 exernpt ion is al lowed for Judkap Corp.,  s inee
they did not repbrt any New York corPorate taxable income.tt
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Subsequent to the hearing the Audit Division conceded that Judkap Corp. had

reported ent ire net income of $4r975.00 and that an adjustment should be made

based thereon.

3. On August 10, 1983, the Audit  Divis ion issued a Not ice of Def ic iency

to pet i t ioner for addit ional unincorporated business tax due of $331284.4O'

plus interest,  based on the Statement of Audit  Changes.

4. Pet i t ioner is a partnershlp comprised of individuals,  t rusts and

corporat ions. I t  is engaged in business as a securi t ies special ist .

5 .  In  L979,  pe t i t ioner  pa id  $L74,114.00  in  New York  S ta te  t rans fer  taxes

on securi t ies transfers. Pet i t ioner r^ras a market maker with regard to those

transact ions and was ent i t led to refund or unincorporated business tax credit

pursuant to sect ion 701(e) of the New York State Tax Law and sect ion S46-3.0(c)

of the Adninistrative Code of the City of New York. The transfer tax had been

deducted on pet i t ioner 's Federal  partnership return for L979. A11 of the

transfer taxes paid, $I74,114.00r w€f,€ added back to incone subject to New York

Cl ty  un incorpora ted  bus iness  tax .  In  1980,  the  sum o f  $ I74 ,114.00  was rece ived

in the forn of refunds from New York State and New York City. That amount liTas

included on pet i- t ioner 's 1980 Federal  partnership return and deducted for New

York State purposes, as noted in Finding of Fact t '1".  Pet i t loner argues that

the refund received was not for unincorporated business tax paid but was a

refund of transfer taxes administered through the New York State and New York

Cl-ty unincorporated business tax col lect ion system.

6. For their  f i .scal  years relevant to pet i t ionerts year at issue, pet i -

t lonerrs three corporate partners paid corporate franchise tax based on the

alternat ive method of ent i re net income and off icersr salar ies provided for in

sect ion }LO.L(a)(3) of the Tax Law. The computat ions of tax are as fol lows:
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Judlcap Corp.
Entire Net Income
Off icersr Salar ies
Total
Less Statutory Exclusion
Subtotal
x 307"
Tax Rate 10%
Alt,ernative Tax

EntLre Net Income
Of f i ce rs r  Sa la r i es
Tota l
Less Statutory Exclus ion
Subtota l
x 307"
Tax Rate l0Z
Alternative Tax

Entire Net Income
Of f icers r  Sa la r ies
Total
Less Statutory Exclusion
Subtotal
x 307
Tax Rate 102
AlternatLve Tax

b .

$  4 ,975 .00
225 ,000  .00

$229 ,975 .00
15 ,000 .00

$2 r4 ,975  . 00
64 ,493 .00

$  6 ,  449 ,00

$  30s .00

63 ,  092 .  00

$  6 ,309 .00

$  s64 .00

15 ,000 .00
$  57 ,564 .00

1 7  , 2 6 9 . 0 0

$  1 , 7 2 7 . 0 0

c .

Petitioner cl-aims that the bases upon which the respective corporate taxes l{ere

computed should be used in calcul-at ing the exemptions under sect ion 709' i .e. :

J u d k a p  C o r p . ,  $ 6 4 , 4 9 3 . 0 0 ;  J a m s h e y ,  I n c . ,  $ 6 3 , 0 9 2 . 0 0 ;  C e l t i c t o n  C o r p . ,  $ 1 7 ' 2 6 9 . O 0 .

These bases  to ta l  $144,854.00 .  ( I t  i s  no ted  tha t  th is  f igure  is  subs tan t ia l l y

less  than the  $762,744.52  no ted  above in  F ind ing  o f  Fac t  "1" . )  The Aud i t

Division claims that the exemption may be claimed by uslng the corporate

par tners f  en t i re  ne t  income on ly ,  i .e . :  Judkap Corp . ,  $41975.00 ;  Jarnshey '

Inc . ,  $305.00 ;  and Ce l t i c ton  Corp . ,  $564.00 .  The to ta l  en t i re  ne t  income is

$5r844.00. This exceeds the $S69.00 al lowed in the Statement of Audlt  Changes,

since the Audit  Divis ion now concedes that Judkap Corp. did report  $4,975.00 in

ent ire net income for the period at issue.
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CONCLUSIONS OF LAW

A. That Chapter 444 of the Laws of 1986 anended Sect lon 705(c)(6) of the

Tax Law to provide that a refund or credlt of unincorporated business income

tax al lowed by sect ion 546-3.0(c) of  the Administrat ive Code of the City of New

York constitutes a modLfication reducing Federal gross income. The purpose of

the amendment r,ras to make the securities lndustry whole with respect to refunds

of stock transfer tax paid in market making transactions. The amendment is

appl lcable to those years commencing on and after August 1, L977.

B. That Chapter 444 of the Laws of 1986 is applicable to the year at

issue; accordingly,  pet i t ioner is ent i t led to the subtract ion modif lcat ion

provided for in Sect ion 705(c) (6) of  the Tax Law.

C. That Seet ion 709(2) of the Tax Law provides for the fol lowing exemption

in the computation of unincorporated business taxable incomel

" (2) l f  a partner in an unincorporated business is i tsel f
taxable under this article or under articles nine-a, ni.ne-
b, nine-c, thir ty-two or thir ty-threer €ln exemptlon for
the amount of the partnerts proportionate interest in the
excess of the unincorporated buslness gross incone over
the deductions allowed under sections seven hundred six
and seven hundred eight, but thls exemption shall be
limlted to the amount which is included in the partnerrs
unincorporated business taxable income allocable to this
state, or included in a corporate partnerrs net income
al locab le  to  th is  s ta te ; " .

That with respect to Sect ion 709(2) the Court  of  Appeals has held:

trA logical lnterpretation of the plain words of the exemption
provision lndicates that the exemption is liurited to the
aggregate of the amounts of each corporate partnerts dis-
tributive share which is not greater than its alLocated
net income. The apparent object of  the exemption provision
is to avoid double taxation of the distributed share of
net income earned by an unincorporated business in New

D .

York  C i ty . . . t ' .  R ichmond v .  T ishe lman,  6 l  NY2d 1 ,  7 .
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Since the distr ibut ions from pet l t ioner to i ts corporate partners were subject

to tax to the extent provided for under the al ternate means of taxat ion set

fo r th  in  sec t ion  210.1(a) (3 )  o f  Ar t i c le  9 -A o f  the  Tax  Law u t i l i z ing  en t i re  ne t

ineome and off icersr salar ies, and since tax was in fact paid calculated on

$144,854.00 in income using said al ternat ive method (Finding of Fact "6"),

pet i t ioner is permlt ted an exemption of $I44,854.00 under Sect ion 709(2) of the

Tax Law. To do otherwise would result in double taxation and would frustrate

the intent of the statute. Petltioner, however, was not entitled to deduct

$7621744.00 as claimed on i ts return. Matter of  Fishbach & Mooqe v. State Tax

Conrmission (36 NY2d 605) is distinguishable from the instant case since it dld

not involve the sect ion 2I0.I(a)(3) al ternate means of computing corporate

franchise tax. The standards for measuring the extent of double taxation vary

with the different nethods of computing tax under section 2L0.1 of the Tax Law.

E. That the not ice of def ic iency is to be reduced by al lowing Pet i t ioner:

(a) the subtract ion nodif icat ion provided for in sect ion 705(c) (6) of  the Tax Law;

and (b) an exemption of $144,854.00 under Sect ion 709Q) of the Tax Law, rather

than the $369.00 previously allowed in the Statement of Audit Changes. Except

as so granted, the pet l t ion is denied and the Not ice of Def ic iency is otherwise

sustained.

DATED: Albany, New York STATE TAX COMMISSION

NO\/ I 41986
PRESIDENT


