
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

!tri l l ian Kronethal

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Unincorporated
Business Tax under Ar t ic le(s)  23 of  the Tax Law
for  the Year 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 28th day of Apri l ,  1986, he/she served the within
not ice of Decision by cert i f ied mai l  upon Wil l iam Kronethal the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securel-y sealed
postpaid wrapper addressed as fol lows:

William Kronethal
5 Mclntosh Lane
Monsey, NY 10952

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
hereln and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
28 th  day  o f  Apr i l ,  1986.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the sai -d addressee is  the Pet i t ioner
forth on said wrapper is the last known address

to administer
Tax Law sect



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the l"latter of the Petition
o f

William Kronethal

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporaced
Business Tax under Art ic le(s) 23 of the Tax Law
for  the  Year  19B0.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 28th day of Apri l ,  1986, he served the within not ice of
Decision by cert i f ied mai l  upon Michael S. Koka1, the representat ive of the
pet i t ioner in the within proceeding, by encl-osing a true eopy thereof in a
securely sealed postpaid r{rrapper addressed as fol lows:

Michael S. Kokal
Berk & Michaels
1 0  E .  4 0 t h  S t .
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t loner herein and that the address set forth on said wrapper is the
last known address of the representatLve of the pet i t ioner.

Sworn to
28th day

before me this
o f  A p r i l ,  1 9 8 6 .

n is te r



S T A T E  O F  N E I ' I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

Apr l l  28 ,  1986

lrli l l ian Kronethal
5 Mclntosh Lane
Monsey, NY L0952

Dear Mr. Kronethal:

Please take not ice of the Decision of the Stare Tax Commission enclosed
herewith.

You have now exhausted your rlght of review at the administratlve level.
Pursuant to sect lon(s) 690 & 722 of the Tax Law, a proceedlng ln court  to
review an adverse decision by the State Tax Conmisslon nay be lnstltuted only
under Artlcle 78 of the Clvil Pract,ice Law and Rules, and must be conmenced in
the Supreme Court of the St,ate of New York, Albany County, withln 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with thls deci ,s lon may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Revlew Unit
Bul lding #9, State Canpus
Albany, New York 12227
Phone # (5r8) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxi"ng Bureau I s Representative

Peti t ioner I  s Representat ive :
Michael S. Kokal
Berk & Michaels
1 0  E .  4 0 r h  S r .
New York, NY 10016



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

WILLIAM KRONETHAL

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year 1980.

DECISION

a New York State Income

occupat ion thereon as

Peti t ioner,  Wil l iam Kronethal,  5 Mclntosh Lane, Monsey, New York L0952'

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porat,ed business tax under Art ic le 23 of the Tax Law for the year 1980 (Fi1e

N o .  5 2 5 0 3 ) .

A hearing was conmenced before Dennis M. Gal l iher,  I {ear ing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on February 4, 1986 at 2245 P.!1. and was cont lnued to conclusion before

the same Hearing Off icer at the same off ices on February 5, 1986 at 11:30 A.M.

Pet i t ioner appeared by Berk & Michaels,  CPAs (Sidney D. Berk and Michael S.

Kokal,  CPAs). The Audit  Divis ion appeared by John P. Dugan, Esq. (Angelo A.

S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ionerts act iv i t ies as an insurance agent for New England

Mutual Life Insurance Company during 1980 constituted the carrying on of an

unincorporated business thereby subject ing the commissions received by pet i t loner

from New England Mutual to unincorporated business tax.

FINDINGS OF FACT

1 .  Pe t i t i one r ,

Tax Resident Return

Williarn Kronethal, timely filed

for the year 1980 ident i fy ing his
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' r lnsurance Agent. ' r  This return also was used by pet i t ionerrs wife,  El len

Kronethal, inasmuch as Mr. and Mrs. KroneLhal filed separately but on one

return (Fi l ing Status r '3f f)  for 1980. El len Kronethal is not a party to this

proceeding. Pet i t ioner also t inely f i led a New York State Uni"ncorporated

Business Tax Return for 1980.

2. On August 12, 1983, the Audit  Divis ion issued to pet i t loner a Stateoent

of Audit Changes finding addltlonal unincorporated business tax due for the

year 1980 in the amount of $31554.40, plus accrued interest.  In turn'  on

October 5, 1983, the Audit  Divis lon issued a Not ice of Def lc lency to pet i t ioner

in  the  amount  o f  $3 ,554.40 ,  p lus  tn te res t .

3.  The Statement of Audit  Changes issued to pet i t ioner on August,  12,

1983, contalned the following explanation as to the addltlonal unlncorporat,ed

business tax due:

' rAvai lable information shows that your $L07,870.07 of income fron The
Nadel Agency for tax year 1980 was an integral part of the busi"ness
act, iv i t ies carr ied on and is held reportable for the New York State
unincorporated buslness tax.

Your 1980 New York State unlncorporated
computed as fol lows:

Buslness income per return
Less: Contr lbut ions
Balance
Less: Al lowance for services
Balance
Less: Exemption
Taxable business income

UNINCORPORATED BUSINESS TAx DUE G 4Z $3,554.40' '

4,  For 1980, pet i t ioner had f l led a Federal  Schedule "C" (ProfLt or Loss

From Business or Professton) lndicat ing thereon his business act iv i ty as

" Insurance Agent "  and re f lec t lng  gross  rece ip ts  o f  $211r888.00  w i th  a  ne t

prof i t  of  $99,289.00 after deduct ions. Included in the aforementioned gross

business tax l iabi l l- ty is

$  99  ,  289  .00
429.00

$3E;Em
5  ,000  .00

$  93  ,860  .00
5  ,  oo0  .00

$88 ,  B60 .  oo
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receipts f igure was $107r870.00 in cornmlssions and perslstency bonuses paid to

petitioner from New England Mutual Life Insurance Company ("New England")

through the Nadel Agency ("Nadelr ' ) .  The balance of the gross recelpts represent

insurance cornnissi"ons paid to petitioner by conpanies other than New England,

and also consult , lng fees earned by pet l t loner.

5. On his 1980 unincorporated buslness tax return, peEit ioner reported

the above-noted net prof i t  amount,  f rom Schedule "C" ($99r289.00),  then subtracted

therefrom the $L07,870.00 of New England/nadel earnings included thereln, as

well as the other subtractions noted ln the Statement of Audit Changes (contri-

but ions, al lowance for services and al lowable exemption),  to arr ive at a

taxable busl-ness income (loss) of ($11,522.OO> wlth no unlncorporated buslness

tax due. A handwritten notatlon on the unincorporated buslness tax return

regarding the $107,870.00 provided z "W-2 wages - not subject- included in

above". In sum, pet i t ioner included the New England/Nadel recelpts in calculat ing

net buslness prof l t  on Schedule f 'Crr,  but "backed outrr  such receipts on his

unincorporated business tax return on the assertion that such sums represented

r,rages paid to him as an employee of the Nadel Agency.

6. Petitioner concedes that the income which he recelved fron insurance

companies other than his princlpal company, New England, and hls consulting

fees would be subject to unincorporated business tax. He maintalns, however,

that the income from New England/Nadel is exempt from unlncorporated business

tax and further, that no unincorporated business tax is due on the non-New

England/Nadel amounts since allowable deducttons reduce such amounts to less

than zero. No explanation was offered as to why the New England/Nadel reeeipts,

and the unreimbursed expeoses paid by petltioner in connectlon therewith, were

reported on Schedule I'Cfr as opposed to being reported as wage income with
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unreimbursed expenses connected thereto clained as employee bustness expenses

on Federal  Forn 2L06. The method of report l -ng used by pet i t ioner does not

reveal the amounts of unrei,mbursed expense attributable to New England/Nadel

receipts as opposed or in proport lon to the amount of pet l t ionerts expenses

attr ibutable to his other earnings.

7. Petitioner has been working in the i"nsurance industry for many years.

He joined New England/t tadel dur ing 1967. 0n March 10, L976, p,et i t ioner entered

i.nto an Incent lve Career Contract with New Englandrs General  Agent,  Edwln

Nadel.  Pet i t ioner operated under a cont inuat ion of this contract dur ing the

year at issue herein. Sect ion 1(d) of the contract provisions stat,es: ln]othing

in thl"s Contract shall be construed to create the relationship of enployer and

employee.  t t

8. Pet i t ioner l ras provided with off ice space at the place of business of

New Englandrs general  agent,  The Nadel Agency, at 575 Lexington Avenue, New

York, New York. Pet i t , ioner paid a monthly rental  fee for of f ice space in

addition to that allowed by New England/Nadel. He could not recall the amount

of rent he pald per month for such additional space. New England/Nadel also

provided pet i . t ioner wlth secretar ial  help, of f ice suppl ies, advert is ing and

nai l lng services, and telephone service. Secretar ial  help, of f ice suppl ies'

advert , is ing and nai l lng services, and telephone service in excess of certain

dol lar l imits were not provlded by New England/Nadel,  and pet l t loner spent his

own funds for the cost of such items in excess of the amounts allowed. The

specif ic do11ar amounts (al lowances) provided to pet i t ioner by New England/NadeL

for the foregoing enumated items r,ras not specified.

9. New England pald pet i t ioner on a commlssion basl"s.  Soclal  securi ty

taxes were deducted from pet i t tonerrs commissions, but netther Federal  nor New
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York State income taxes were wlthheld. Pet,itioner was provj-ded with group life

lnsurance and medical insurance and was lncluded in New England's pension plan.

Petitioner received no paid vacations or sick leave from New England.

10. Pet i t ioner was required to offer to place al l  l i fe insurance contract

appl icatons with New England f l rst .  I f  New England decl ined to accePt an

appl icat lon (or dld not of fer the type of insurance needed),  pet i t ioner could

place it with any other insurance company.

11. The general  agentrs pr imary control  over pet i t lonerrs act l"v l . t ies was

limlted to requiring that petitloner meet certaln minl-mum productlon standards

in terms of lnsurance sales quot.as for New England. Petitioner has always

exceeded these quotas. Day-to-day control  over pet l t ionerts work hours, sales

methods or locat lons for sol ic i t ing business were not imposed, ln view of

pet i t ioner 's years of experience and success as an insurance agentr as r^rel . l  as

in view of the nature of sel l ing insurance.

CONCLUSIONS OF LAW

contractor  subject  to  the unincorporated buslness tax. t t  L iberman v.

by the

independent,

Galluan

( L 9 7 7 ) ,  4 t  N . y . 2 d  7 7 4 ,  3 9 6  N . Y . S . 2 d  r 5 9 .

B. That regulatlons pronulgated by the State Tax Commisslon during the

period at issue herein provide:

"[w]hether there is suff icLent direct ion and control  whlch results in
the relationshlp of enployer and employee will be determlned upon an
examination of all the pertinent, fact,s and circumstances of each
c a s e . t t  2 0  N Y C R R  2 0 3 . 1 0 ( c ) .

C. That a June 9, L959 rul ing by the State Tax Commission, reported

origl"nal ly at 20 NYCRR 291.3, stat ing the factors to be considered ln deternLning

A. That " [ i ] t  is the degree of control  and direct ion exerclsed

enployer which determines whether the t,axpayer is an employee or an
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whether or not an insurance agent is subject to unincorporated business tax

provides:

t'A full-time insurance soliciting agent whose principal actlvity is
the solicitation of insurance for one life lnsurance company and who
ls forbidden by contract or practice from placing insurance with any
other company wlthout the consent of his prlncipal conpany; who uses
office space provi-ded by the company or its general agent, is furnished
stenographic assi .stance and telephone faci l i t ies wlthout cost,  ls
subject to general and particular supervislon by [IGii?iJover
sales, is subject to company establ ished product l-on standards'  wi l l
general ly not be subject to the unincorporated business tax on
commissions received from his pr ine company.. .  In every case al l  the
relevant facts and clrcumstances wi l l  be consl"dered before a declslon
l"s made whether or not the agentr is subject to the unincorporated
bus iness  tax . "  (enphas is  added) .^

D. That in view of al l  of  the relevant facts and circumstances hereln,

pet i t loner was not subject to suff lc ient direct ion and control  to be considered

an employee of New England/Nadel, but rather was an independent contractor.

Nearly one-half of petltlonerts earnings as an insurance agent were from

placements other than with New England. Moreover, there is no indication that

pet i t ioner \ , ras subject to Che exercise of any control  by ei ther New England or

Nadel over the methods and means by which he worked. Therefore, pet ic ionerrs

an unincorporated

sec t lon  703(a)  o t the Tax Law. Pet i t ionerrs income received from New England

durlng the year at issue was thus subject to the inposition of the unlncorporated

business tax.

activities for New England durl"ng the year 1980

buslness in accordance withln

The essence of
as provlded ln
N Y C R R  2 0 3 . 1 0 ( b )

const i tuted the carrying on of

the meaning and lntent of

thls rul ing is encompassed by the def inl t ion of "employee"
current regulattons of the State Tax Commission found at 20
which became effect ive February 1, 1974.



E. That the pet i t ion of

of Def ic iency dated October 5,

DATED: Albany, New York

RPR 2 81s86
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Iil l l iam Kronethal is hereby denled and the Notlce

1983 ls  sus ta ined.

STATE TAX COMMISSION

PRESIDENT


