
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Joseph & Sal ly

the  Pe t i t i on

Kr ieger AFFIDAVIT OF MAILING

for Redeterninat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Busl-ness Tax under Art lc le(s) 23 of the Tax Law
for  the  Years  L972 & L973.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Courmission, that he/she is over 18 years
of age, and that on the 15th day of Apri l ,  L987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Joseph & Sal ly Krieger the Pet i t ioner
in the within proceeding, b! enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Joseph & Sal ly Krieger
322 East  57 th  S t .
New York, NY 10022

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
15th day of Apri l - ,  L987.

in a postpaid properl-y addressed wrapper in a
care and custody of the United States Postal
York.

that  the sald addressee is  the pet i t ioner

forth on said wrapper is the last knonm address

thorLzed to administer oaths
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Joseph & Sa1ly Krieger AFFIDAVIT OF },IAILING

for  Redeterminat ion
of  a Determinat ion
Business Tax under
for  the \ears 1972

of  a Def ic iency or  Revis ion
or Refund of Unincorporated
Art ic le(s)  23 of  the Tax Law
&  1 9 7 3 .

Sta te  o f

County of

New York :
ss .  :

Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmission, that he/she is over 18 years
of age, and that on the 15th day of Apri l ,  L987, he served the within not ice of
Decision by cert i f ied mai l  upon Stephen A. Bleyer,  the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Stephen A.  Bleyer
Seidman & Seidman
1700  Marke t  S t .
Phi ladelphia,  PA 19103

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

That  deponent  fur ther  says that  the said addressee is  the representat ive

of  the pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is
l 5 th  < lay  o f  Ap r i l ,  1987 .

Authorize in is ter  oat
pursuant  to Tax Law sect io t  774



S T A T E  C F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Apr l l  15 ,  1987

Joseph & Sal ly Krieger
322 East  57 th  S t .
New York, NY L0022

Dear Mr. & Mrs. Kr leger:

Please take not ice of the Decisi .on of the State Tax Commtssion enclosed
herewith.

You have now exhausted your rlght of review at the admlnistratlve leve1.
Pursuant to sect lon(s) 690 & 722 of.  the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be lnst l tuted only
under Artlcle 78 of the Clvil Practlce Law and Rules, and must be commenced ln
the Supreme Court of  the State of New York, Albany County, withln 4 months from
the da te  o f  th ls  no t ice .

Inquiries concerning the conputation of tax due or refund allowed in accordance
wlth thls decision may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Revl.ew Unit
Bul lding / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO,}OIISSION

Taxing Bureauts Representat ive

Petl t ioner I  s Represent,at ive:
Stephen A.  B leyer
Seidnan & Seldman
1700 Marke t  S t ,
Pht lade lph ia ,  PA 19103



STATE OF NEW YORK

STATE TAX CO}OIISSION

In the i ! {at ter of  the Pet i t ions

of

JOSEPH KRIEGER AND SALLY KRIEGER

for Redeterminat ion of Def ic i .encies or for
Refunds of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1972
a n d  1 9 7 3 .

DECISION

Pet i t ioners ,  Joseph Kr ieger  and Sa1 ly  Kr ieger ,  322 East .57 th  S t ree t '  New

York, New York L0022, f i led pet i t ions for redeterminat, ion of def ic ienci .es or

for refunds of unincorporated business tax under Art ic le 23 of the Tax Law for

the  years  1972 and L973 (F i le  No.  58330) .

A hearing was held before Bri .an L. Fr iedman, Hearing Off lcer '  at  the

off ices of the State Tax Commissi .on, Two World Trade Center,  New York'  New

Y o r k ,  o n  O c t o b e r  2 L , 1 9 8 6  a t  1 0 : 4 5  A . M . ,  w i t h  a l 1  b r i e f s  t o  b e  s u b n i t t e d  b y

December 21, 1986. Pet i t ioners appeared by Stephen A. Bleyer '  CPA. The Audit

D iv is lon  appeared by  John P.  Dugan,  Esq.  ( I rw in  A .  Levyr  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether pet i t ioner Joseph Krieger t lmely f t led a claim for credit  or

refund of unincorporated business tax paid for the yeat 1973.

I I .  Whether ,  fo r  the  years  a t  i ssue,  pe t i t ioner  Joseph Kr ieger ts  ac t i v i t les

for certain corporat ions engaged in the product ion of ments clothing const i tuted

the carrylng on of an unincorporated business, thereby subject ing the ineome

earned therefrom to unincorporated business tax Dursuant to Art , ic le 23 of the

Tax Law.
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FINDINGS OF FACT

1. On Apri l  22, L976, the Audit  Divis ion issued to pet l t ioner Joseph

Krieger a Statement of Audit  Changes for the year L973 assert ing unLncorporated

business tax due in the amount of $2,843.23, plus penalt ies asserted pursuant

to  sec t ion  685(a) (1 ) ,  (2 )  o f  the  Tax  Law and in te res t ,  fo r  a  to ta l  amount  due

of  $g '693.L9 .  Pet i t ioner  Joseph Kr leger  d id  no t  f i l e  an  un incorpora ted

business tax return for L973. The Statement of Audit  Changes explained to

pet i t ioner that the lncome from his act iv i t ies as a sales representat ive was

subject to the unincorporated business tax and that s ince the amount reported

as wages was interrelated with the income reported as other income, i t ,  too,

was subJect to the uni.ncorporated business tax.

2, 0n May 16, 1976, pet iEloner rnai led a check to the Department of

Taxat ion and Finance in the amount of $3 ,693.19 as payment of the amounts of

unincorporated business tax, penalt ies and interest asserted to be due i .n the

Statement of Audit  Changes issued to pet i t ioner for the year L973. I t  is

pet, i t . loner Joseph Kriegerts posi. t ion that,  due to the fact that he was, at that

tiue, engaged with the Internal Revenue ServLce and the Department of Taxati.on

and Finance in a matter involving a partnership ln whi.ch he was a member, i .e. ,

M & 1'{ Partnership, he thought that the amounts clai.rned to be due on the Statement

of Audi.t Changes for L973 related to the partnership and that, had he knornm and

understood that said st ,at .ement referred to the assert ion, by the Audit  Dlvis ion,

that unincorporated busi.ness taxes were due on his act iv i t ies in 1973, said

payment would not have been made.

3. On January 20, L982, a Clain for Credit  or Refund of Personal Income

Tax and/or Unincorporated Buslness Income Tax in the amount of $3 ,693.19 for

the year 1973 was received by the Department of Taxation and Finance from
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Joseph and Sal ly Krieger.  l  The Audit  Divis ion concends that this claim for

credit  or refund was not t inely f i led and must,  therefore, be denied.

4. On March 28, 1977, the Audit  Divis i .on issued to pet i t ioner Joseph

Krieger a Statement of Audit  Changes for the year L972 assert ing unincorporated

business tax due in the amount of $2,410.38, plus penalt ies pursuant to sect ion

6 8 5 ( a ) ( 1 ) ,  ( 2 )  a n d  i n t e r e s t ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 4 , 2 4 5 . 4 0 .  P e t i t i o n e r

Joseph Krieger did not f i le an unincorporated buslness tax return for 1972.

The Statement, of Audit Changes provided the same explanation as set forth in

Finding of Fact ' t l ' r ,  supra. Also, on March 28, 1977, the Audit  Divis ion issued

to pet i t ioner Joseph Krieger a Not ice of Def ic iency for the yeat L972 in the

same amount as set forth in the Statement of Audit  Changes. Pet i t ioners

thereafter received from the Department of Taxati.on and Finance a Voucher for

Income Tax Refund whlch advised that the amount of $51586.27 from a total

overpayment of $5,808.65 frour their  1979 New York State personal lncome tax

return had been appl ied to the L972 assessment.  0n January 20, 1982, the

Department of Taxation and Finance received from Joseph and Sally Kri.eger a

Claim for Credit  or Refund of Personal Income Tax and/or Unincorporated Business

Income Tax in the amount of $5,586.27 fot the year L972. On Novenber 26, L984,

the Audit  Divis ion issued to pet i t ioners a not ice of disal lowance in ful l  of

their  c laim for refund for 1972. Sal ly Kr ieger is apparent ly a party to this

proceeding solely by vir tue of the fact that a port ion of her 1979 personal

I t  should be noted that,  for the year 1973, Joseph and SalLy Krieger f l1ed
a combined income t,ax return. In addition, the Statement of Audit Changes
was issued to Joseph Krieger solely and asserted that his act lv i t ies were
subject to the unincorporated business tax. The claim for refund was
erroneously f i led in the name of Joseph and Sa1ly Kri-eger.  Sal ly Kr ieger
should not,  therefore, be a party to the lssues relat ing to the year L973.
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income tax overpa)rment was appl ied to the L972 assessment.  I lereinafter,  al l

references to pet i t ioner shal l  refer only to Joseph Krleger.

5. For the year 1972, pet i t ioner vras an off lcer and f i f ty percent share-

holder of Amerlcan Sportswear, Inc. ("Americant ' ) ,  Arreta Hal- l  Manufactur ing

Co.,  Inc. ( ' rArreta Hal l ' r )  and Tarra l la l l  Clothiers,  Inc. ("Tarra l la l l ") ,  each

of which r^ras a New York corporat ion. From each corporat ion, pet iLioner recelved

a wage and tax statement which indicated that Federal ,  State, City and FICA

taxes had been withheld fron his wages. In addit ion, fot  1972, pet i t ioner

received the sum of $13,203.00 from Hartz and Company, Inc. ("Hartzr ' )  of  Union

Bridge, Maryland, although a Forn 1099 was issued by Union Brldge Manufacturing

Corporat ion ("Union Bridge"),  a whol ly-owned subsidiary of Hattz.  The pr imary

funct ion of each corporat lon and pet iEionerrs dut ies with each were as fol lows:

(a) American r^ras a contracting company which made menf s jackets for

Tarra Hal1. Pet i t ioner was the president of this corporat ion. Pett t ioner

would go to Americants factory in Brooklyn approximately tno or three t imes per

week to see that the fact.ory manager riTas properly operating the factory.

Pet i t loner and Abrahan Cohen, also an off icer and f i f ty percent shareholder,

hired the factory manager and had the authority to fi-re him. For the year

I972, pet i t ioner received a wage and tax statement indicat ing that he had

r e c e i v e d  v / a g e s  o f  $ 6 , 1 2 5 . 0 0 .

(b) Arreta Hal l  was also a contracEing conpany whlch made ments

jackets for Tarra Ha1l .  Pet i t loner rrras i ts president.  I Ie and Abrahan Cohen

would also go to Arreta Ha1lts factory in New York City approximately two or

three t imes per week to see that the factory manager was properly operat lng the

factory. Pet i t ioner and Mr. Cohen had the authori ty to hire and f i re the
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factory manager.  For the year 1972, pet i t i .oner recelved a wage and tax statement

indicat ing that he had recei.ved r^rages of $16,500.00.

(c) Tarra l{a1l was the parent company of American and Arreta llall.

Tarra l{all was involved in the merchandising, marketing and styling of ments

clothlng. PeLit ioner was the vlce-president and a f l f ty percent shareholder

along with Abraham Cohen. Approximately thirty people worked at Tarra llall.

Pet l t ioner had the authori ty to hire and f i re these employees. For the year

L972, pet i f ioner received a wage and tax staEement indicat ing that he had

rece ived \^ rages  o f  $  18 ,200.00 .

(d) Union Bridge was the contract company for i ts parent corporat lon'

Hartz. Petitioner, Abraham Cohen and Stanley Hartz each or^med one-third of the

shares of Hattz.  Pet i . t ioner was not an off icer of Hartz because of a market

agreement which Tarra llall and Arreta Hal1 had with the Analganated Clothing

Workers of America and the New York Joint Board. The provisions of this

agreement prohibited petitioner from manufacturing garments or causing them to

be manufactured ln a factory other than in his exist ing factor ies. Because

his being a shareholder and his receiving compensation from llartz would have

been in vlolat ion of the market agreement,  pet i t ioner received a Form 1099 from

Union Bridge which indicated that,  for the year 1972, he had received the suu

of  $13,2O3.00 f ron  Un ion  Br idge as  a  fee  fo r  consu l t ing  serv ices .  Pet i t l -oner

rdent Eo the Maryland offices of Hattz approximately onee every two months.

6. For the year 1973, pet i t ioner 's t i t les, ownership and dut ies for the

various corporat ions was the same as in 1972. He received wage and tax statements

indicat ing that he had received wages in the sums of $8'425.00 from American'

$ 1 6 , 7 5 8 . 9 9  f r o n  A r r e t a  H a l l ,  $ 1 8 , 2 0 0 . 0 0  f r o m  T a r r a  l l a l l  a n d  $ 5 , 3 1 0 . 6 7  f r o n
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Andrew L1-oyd, Lt,d. ,  a Ne\d York corporat ion which was in operat ion for approxi-

mat,ely three or four months during the year for the purpose of naking vests for

three-plece suits.  Andrew Lloyd, Ltd. was also owned equal ly by pet i t ioner and

Abraham Cohen. Pet i t ioner would vis i t  Andrew Lloyd, Ltd. rs factory, on occasion,

during the fal l  season to see that the vests were being nade on t ime. As

Ln 1972, pet i t ioner again received a Form 1099 lndicat ing chat he had received

consu l t ing  fees  f rom Un ion  Br ldge.  For  1973,  these fees  amounted to  $13 '250.00 .

'  
7.  As of L973, pet i t i -oner had been involved in the menrs clothlng industry

for approximately thir ty years. For said years, pet i t ioner worked pr inar i ly

from offLces located at Tatra Hal1 and at Hatt.z. IIe was reimbursed by the

various companies for the business expenses incurred by hin. 0n his tax

returns for said yearsr pet i t ioner claimed no deduct ions for unreimbursed

business expenses. Pet i t ioner dld not f i le a Federal  Schedule C for the years

at issue. Pet i t ioner had the authori tv to sel l  to whomever he wlshed and had

the authori ty to travel wherever and whenever he chose. Pet i t ioner received

separate, weekly checks from each of the corporations which provlded him with

compensation. The amounts received from these corporations rrere determined by

agreement betr^/een petitioner and Abraham Cohen. 0n occasion, each would

withdraw from these corporations sums of money in addition to weekly salary

payments.

CONCLUSIONS OF LAI4I

A. That sect ion 687 (a) of the Tax taw, the provisions

specif ical ly incorporated for purposes of the unincorporated

sect, ion 722(a) of the Tax Law, provides, in pert inent part '

of  which are

business tax by

as fol lows:
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'rClaiu for credit or refund of an overPaymenE of income tax
shall be filed by the taxpayer within three years fron the time the
return was filed or two years from the time the tax was paid, which-
ever of such periods expires the later,  or i f  no return was f i led,
within tr^ro years from the time the tax l,,ras paid.tr

B. That pet i t ioner never f i led an unincorporated business tax return for

the year 1973. I Ie did, however,  pay unincorporated buslness tax'  penalty and

interest for 1973 in May of 1976. I Ie did not f i le a clain for refund or credit

of  these amount.s unt i l  January 20, L982. t l is c lain for refund or credit  was'

therefore, unt imely and the Audit  Divis ion properly denied pet i t loner 's claim

for refund or credit  of  unincorporated busl-ness tax, penalt ies and int .erest

pa id  fo r  the  year  1973.

C. That sect ion 703(b) of the Tax Law provides:

ttThe performance of services by an lndividual as an employee or as an
of f i cer  o r  d i rec to r  o f  a  corpora t ion ,  soc ie ty ,  assoc ia t ion ,  o r
pol i t ical  ent i tyr or as a f iduclary, shal l  not be deemed an unlncor-
porated buslness, unless such services const i tute part  of  a business
regularly carried on by such individual."

D. That ' r [ t ]he clear purpose of the proviso in subdlvis ion (b) is to

prevent an individual entrepreneur from sheltering from the unincorporated

business tax income whlch derlves from the conduct of his unlncorporated

business in the form of salar ies for services as an employee or off icer of the

corporate ent i t ies, in a si tuat ion where the corporate ent i t ies exlst  pr inar i ly

co advance the business purposes of the unincorporated entity and do not have

an independent and unrelated business purpose." (Naroff  v.  Tul ly_'  55 AD2d 755,

756)  .

E .  That  fo rmer  20  NYCRR 203.10(b)  p rov ides ,  in  per t lnent  par t ,  as  fo l lows:

t tWhere he, however,  performs servtces for two or more persons or
entities, wlthout. a clear division of t.ime, such an individual- would
ordinarily not be an employee but rather an lndependent contract,or or
agent with respect to both such persons or ent i t ies, s ince neither
person nor ent l ty could be said to actual ly dlrect or control  such
individual to the extent necessary in an employer-employee
relat ionship. "
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F .  That  fo rmer  20  NYCRR 203.10(d)  p rov ides ,  in  per t inent  par t '  as  fo l lows:

' fWhere the individual rendering personal services as an employee,
off icer,  director or f iduciary is also act ively engaged in his own
i.ndependent business, without a clear divis ion of t lne, or where the
compensat ion received bears no reasonable relat ionship to the services
performed for such employer or princi-pal but includes compensation
for services performed in the individualts independent business, such
services wi l l  be deerned to const i tute part  of  an unincorporated
business regular ly carr ied on by the individual."

G. That pet i t i .oner was a f i f ty percent,  shareholder and an off icer (presi .dent

or vi .ce-president) of  each of the New York corporat ions (American, Arreta l la l l '

Andrew Lloyd, Ltd. and Tarra Hal l ) .  I Ie was a one-third shareholder of the

parent corporati-on of Union Bridge, the Maryland corporation frou which he

recelved a consult ing fee. I Ie had no off ice, but rather performed services at

the various corporatlons at times of his own choosing; he had no superior who

directed his act iv i t ies or to whom he reported. Whi le income and social

security taxes were withheld from the amounts paid to him by the New York

corporat ions, i . t  was pet i t i .oner and his partner,  Abraham Cohen, who deteruined

the amounts paid to them by these corporattons. Furthermore, pet i t ioner fal led

to establ ish any relat ionship between the t ime devoted to each corporat ion and

the amounts of payments reeeived from each. He is not,  therefore, ent i t led to

the exemption from unincorporated business tax provided in sect ion 703(b) of

the Tax Law by reason of hls having been an employee or off icer or di . rector of

Ehese corporat ions, s ince the services rendered for each clear ly const i tute

part  of  the conduct of a menrs clothing business regular l-y carr ied on by

pet i t i .oner.



H. That the pet i t ions

unincorporated business tax

DATED: Albany, New York

APR 15198]

o f

fo r
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Joseph Krieger and Sal-ly Krieger for refunds

the years 1972 and L973 ate denied.

STATE TAX COMMISSION

of


