
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o t

Robert  C.  Kobel l

for Redetermination of a Defl-ciency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law
fo r  t he  Yea r  1980 .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee ls  the pet i t ioner

forth on said wrapper is the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 30th day of June, 1986, he/she served the within not ice
of Decislon by cert i f ied mai l  upon Robert  C. Kobel l  the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert  C. Kobel l
1 8 5  E a s t  8 5 t h  S t .
New York, NY 10028

and by depositi-ng same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t i .oner.

Sworn to before me this
30 th  day  o f  June,  1986.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  1 2 2 2 7

June 30 ,  1986

Robert C. Kobell
185  Eas r  85 rh  S r .
New York, NY 10028

Dear  Mr .  Kobe l l :

Please take notice of the Declsion of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your right of revlew at the administrative level.
Pursuant to sect,lon(s) 690 & 722 of the Tax Law, a proceeding l-n court t,o
review an adverse decision by the State Tax Comnission may be lnsrltuted only
under Article 78 of the Civll Practice Law and Rules, and must be commenced ln
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluatlon Bureau
Assessment Review Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representattve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

ROBERT C. KOBELL

for Redeterninat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year 1980.

o f

o f

DECISION

Peti t ioner,  Robert  C. Kobel l ,  185 East 85th Street,  New York, New York

10028, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the year 1980

(F i le  No.  53972) .

A hearing was held before Brian L. Fr iednan, Hearing Off icer '  at  the

off ices of the State Tax Commission, Two ldor ld Trade Center,  New York, New

York ,  on  Februar !  6 ,1986 a t  1 :15  P.M.  Pet i t ioner  appeared pro  se .  The Aud i t

Divis i-on appeared by John P. Dugan, Esq. ( Irwin Levye Esq.,  of  counsel) .

ISSUE

Whethe r  pe t i t i one r r s  ac t i v i t i es  as  a  secu r i t i es  dea le r  cons t i t u ted  the

carry ing on of  an unincorporated business,  thereby subject ing the income earned

from said act iv i t ies to unincorporated business tax pursuant  to Ar t ic le  23 of

the Tax Law.

FINDINGS OF FACT

1. Robert  C. Kobel l  (hereinafter I 'pet i t ionerr ' )  f i led a New York State

Income Tax Resident Return with City of New York Personal Income Tax for the

year 1980. On said return, pet i t ioner l isted his occupat ion as t tbrokerldeaLet"

and he attached thereto a Federal  Schedule C, Prof i t  or (Loss) From Business or

Profession whereon he reported a gross prof i t  of  $411433.00 and clained deduct ions
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o f  $ 1 5 , 1 8 0 . 0 0  f o r  a  t o t a l  n e t  b u s i n e s s  p r o f i t  o f  $ 2 6 , 2 5 3 . 0 0 .  P e t i t i o n e r  d i d

not f i le an unincorporated business tax return for the year 1980.

2. On January 13, 1984, the Audit  Divis ion issued to pet i t ioner a Statement

of Audit Changes which advised petltioner that the income from his activlties

as a securi t ies dealer is subject to the unincorporated business tax and which,

therefore, asserted unincorporated business tax due in the amount of $650.L2,

together  w i th  pena l t ies  ( inposed pursuant  to  sec t io r ts  722,  685(a) (1 ) ,  685(a) (2 )

and 685(c) of the Tax Law) and interest.  Accordingly,  on Apri l  5,  1984, a

Notice of Def ic iency was issued to pet i t ioner assert ing addit ional tax due in

the amount of $650.12, plus penalty and interest,  for a total  amount due of

$  1 , 0 8 7  . 8 3 .

3. From September 20, 1979 xo March 10, L98I,  pet i t ioner r{as enployed by

Bi-Planning Securi t ies Corporat ion of New York (hereinafter "Bi-Planningtt) ,  a

company which was a broker-dealer and a public stock company which traded over

the counter.  During the period at issue, Bi-Planning had only two employees.

Pet i t ionerrs t i t le was Assistant Vice-President and he acted as pr incipal-

trader for Bi-Planning on the American Stock Exchange. As part of his employment

contract,  Bi--Planning provided pet i t ioner with an opt ions pr incipal membershLp

on the American Stock Exchange.

4. Bi-Planningrs pr lneipal of f ice was located in Melvi l le,  New York which

was approximately one to one and one-half  hours from New York City.  Pet i t ionerrs

supervisor was Arthur Lenowitz,  President of Bi-Planning. Pet i t ioner did not

go to Bi-Planningts off ice each day, but reported to his supervisor by telephone.

Pet i t ioner used his own discret ion in trading for Bi-Planning and did not need

the permission of his supervisor to enter into a transact ion.
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5. Pursuant to the terms of his ernployment contract '  Pet i t ioner made a

subordinated loan of $25,000.00 to Bi-Planning whLch served as securi ty for

pet i t ionerrs trading abi l i ty and which, along with $50,000.00 made avai lable by

Bi-PlannLng, served as trading capital .  Prof i ts and losses from pet i t ionerrs

trading were shared between Bi-Planning and petitioner on a 50 percent each

basis.  Pet i t ioner recei-ved from Bi-Planning a monthly draw of $2'500.00 plus

50 percent of the gross prof i t  af ter deduct ion therefrom of pet i t ionerts draw.

In the event that pet i t ionerrs tradi-ng resulted in losses, his monthly $2r500.00

draw would be deducted from the proceeds of his $25,000.00 subordinated loan.

Pet i t loner received a nonthly check fron Bi-Planning. Bi-Planning did not

withhold social  securl ty,  State or Federal  income taxes, but did withhold

certain sums from pet i t ionerfs check for medical  insurance premi-ums. Pet i t ioner

was entitled to two weeks vacation during which tiure he stil l received his

monthly draw.

6. Bi-Planning paid for some of pet i t ioner 's bookkeeping and secretar ial

expenses, but pet i t ioner paid $t,780.00 for addit ional bookkeeping and cler lcal

expenses which amount he claimed on his Federal Schedul-e C. In addition

thereto, peLit ioner claimed the folJ-owing unreimbursed business expenses for

the vear 1980 on his Federal  Schedule C:

Car and truck expenses
Dues and publlcations
Insurance
Legal and professional services
Rent on business property
Telephone
Lunches, dinners & customer contact
Exchange expenses
Business gi f ts
Travel & local fares

$  92s .00
510  .  00
254 .00

75 .00
3 ,407  . 00

557 .00
6 ,244 .00

140 .00
252 .00

I , 040 .00

Beginning August 1, 1980, Bi-Planning also deducted $500.00 per month from

peti t ionerts gross prof i t .s to cover addit ional expenses. Pet i t ioner contends
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that ,  in  1980,  a seat  on the Amer ican Stock Exchange was worth approximately

$30,000.00 per  year ,  which is  the reason that  he d id not  seek to be re imbursed

by Bi -Planning for  these expenses.  Pet i t ioner  fur ther  contends that  many of

the above expenses were incurred due to the fact  that ,  beeause Bi-Planningrs

of f ice was such a d is tance f rom the Amer ican Stock Exchange,  he was forced to

use par t  of  h is  home for  an of f ice,  h i re addi t ional  c ler ica l -  and bookkeeping

serv ices and incur  other  expenses c la imed on h is  Federal  Schedule C.

7. The emplo)rment contract entered into between petit ioner and Bi-Planning

states that  pet i t ioner  t twi l l  be responsib le for  a lL personal  taxes and wl1 l -  be

t rea ted  as  an  i ndependen t  agen t . . . t t .

CONCLUSIONS OF LAW

A.  Tha t  20  NYCRR 203 .10 (c )  p rov ides ,  i n  pe r t i nen t  pa r t ,  as  f o l l ows :

t rWhether  there is  suf f ic ient  d i rect ion and contro l  which resul ts  in
the relationship of employer and employee wil l be determined upon an

examinat ion of  a l - l  the per t inent  facts and c i rcumstances of  each
case.  The designat ion and descr ipt ion of  the re lat ionship by the
part ies,  whether  by contract  or  otherwise,  is  not  necessar i ly  determi-
nat ive of  the status of  the indiv ldual  for  unincorporated business
income tax purposes.  Other  factors to be considered in determln ing
i f  there is  suf f ic ient  exerc ise of  d i rect ion and contro l  resul t ing in

an employer-employee relationship are whether the indivldual performing

the serv ices mainta ins h is  own of f ice,  engages h is  o l r rn assis tants or

h i res h is  own enployees,  or  incurs expenses wi thout  re imbursement . . .
Sti l- l other factors which may have some bearing are whether or not

(1)  personal  income taxes or  federal  insurance contr ibut ions
are deducted f rom compensat ion to be paid to the indlv idual ,

(2)  whether  or  not  the person or  ent i ty  for  whom the serv ices
are performed pays unemployment insurance,

(3) whether or not the individual is a member of an employee
pension p lan,  or

(4) whether or not the individual is a nember of an enployee
union or  associat ion. t t

B.  That  pet i t ioner  received no salary f ron Bi -Planning,  but ,  instead,

received a speci f ic  percentage of  the profLts generated by h is  act iv i t ies as

trader on the American Stock Exchange together vrith a monthly draw which' lf

a

no



-5 -

prof i ts were generated, was paid from the proceeds of a subordinated loan which

pet i t ioner made to Bi-Planning. Social  securi ty,  Federal  and State income

taxes nrere not withheld from pet i t ionerrs monthly check. Pet i t ioner had

extensive unreimbursed business expenses. Pet i t ionerrs supervisor exerted

l i t t le or no control  over his dai lv act iv i t ies. Therefore, in view of al l  of

the relevant facts and circumstances herein, pet i t ioner was not subject to

suff ic ient direct ion and control  to be considered an enployee of Bi-Planning,

but rather was an independent contractor.  Pet i t ionerrs act iv i t ies for Bi-Planning

for the year 1980 const i tuted the carrying on of an unincorporated business in

accordance with the meaning and intent of section 703(a) of the Tax Law and his

incone frour Bi-Planning for such activities riras thus subject to the imposition

of the unl-ncorporated business tax.

C. That the pet i t ion of Robert  C. Kobel l  is denied and the Not ice of

Def ic iency  da ted  Apr i l  5 ,  1984 is  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

JUN 3 0 1986
PRESIDENT

COMMISSIONER


