
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

John T. & Artemis P. Kitos

for Redeterminat ion of a Def l-c iency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years 197l-1973 & 1976-1979.

and by depositing same enclosed
post off ice under the exclusive
Service wlthin the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

AFFIDAVIT OF MAILING

in a postpaid properly addressed ritrapPer ln a
care and custody of the United States ?ostal
York.

that the said addressee is the petitloner
forth on said hrrapper is the last known address

State of New York :
s s .  :

County of Al-bany :

Connie A. Hagelund, being duly sworn, deposes and says that she ls an
employee of the State Tax Commission, that she ls over L8 years of age'  and that
on the 13th day of December, 1985, she served the within not ice of Decision by
cert i f ied mai l  upon John T. & Arternis P. Ki tos, the pet l t ioners in the trr i th in
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol- lows:

John T. & Artemis P. Kitos
204 Erregger Rd.
Syracuse, NY 13224

Sworn to
13th day

before me this
o f  December ,  1985.

ster oat
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John T. & Artemis P. Kitos

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Arti.cle 23 of the Tax Law for
the  Years  L97I - I973 & L976-L979.

AFFIDAVIT OF MAILING

State of New York :
s s .  3

County of Albany :

Connie A. Hagelund, being duly sworn, deposes and says that she is an
enployee of the State Tax Commission, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the within not ice of Decislon by
cert i f ied mai l  upon James G. DiStefano, the representat ive of the pet i t ioners in
the within proceeding, by enelosing a true copy thereof in a securely seal-ed
postpaid hrrapper addressed as fol lows:

James G. DiStefano
Suite 304, State Tower Bl-dg.
Syracuse, NY 13202

and by deposit ing
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper ln a
the exclusive care and custody of the Unlted States Postal-

State of New York.

further says that the said addressee is the rePresentat ive
herein and that the address set forth on said hrrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
l3 rh t ber ,

ter oat
I
s
7 4pursuant to Tax Law sect ion



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

December  13 ,  1985

John T .  &  Ar temis  P .  K i tos
204 Erregger Rd.
Syracuse, NY 13224

Dear  Mr .  &  Mrs .  K i t os :

Please take not ice of  the Decl"s ion of  the State Tax Com'niss ion enclosed

herewl th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .

Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, a proceeding in  cour t  to

rev iew an adverse decis ion by the State Tax Comniss ion may be i "nst i tu ted only

under Ar t ic le  78 of  the Civ l l  Pract ice Law and Rules,  and must  be commenced in

the Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom

the  da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed j-n accordance

wi th th is  decis ion mav be addressed to:

NYS Dept .  Taxat ion and Finance
Law Bureau -  L l t lgat ion Uni t
Bui ld ing i f  9 ,  State Campus
Albany,  New York 12227
Phone / i  (518)  457-2070

Very truly yours '

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
James G. DiStefano
Sui te  304,  S ta te  Tower  B ldg .
Syracuse,  NY 13202
Taxing Bureaurs Representat ive



STATE OF NEI,I YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

JOHN T. AND ARTEMIS P. KITOS

for Redeterminat ion of a Def lc iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1971
through L973 and, 1976 through 1979.

DECISION

Peti t ioners, John T. and Artemis P. Kitos, 204 Erregger Road, Syracuse'

New York 13224, f i led a pet i t ion for redeterminat i"on of a def ic iency or for

refund of unincorporated business tax under Art ic le 23 of the Tax Law for the

years 1971 through 1973 and, L976 through 1979 (Fi le Nos. 37728 and 37887).

A formal hearing was held before Arthur Brayr Hearing Off icer,  at  the

off lces of the State Tax Cournissionr 333 East t ' Iashi"ngton Street,  Syracuse, New

York ,  on  Apr i l  3 ,  1985 a t  1 :15  P.M.  Pet i t ioners  appeared by  James G.  D iSte fano '

Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. (Jarnes Del la Porta,

E " q . ,  o f  c o u n s e l ) .

ISSUE

Whether the act iv i t ies engaged in by pet i t ioner  John T.  Kl tos,  as a real

estate appraiser ,  const i tu ted the pract ice of  a profession the income f rom

which was not  subject  to  uni .ncorporated business tax.

FINDINGS OF FACT

1.  Pet i t ioner  John T.  Ki tos f i led t ine ly  c la ims for  credi t  or  refund of

personal i.ncome tax and/or unincorporated business income tax as follows:
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Dare Fl led Year Amount

N o v e m b e r  1 ,  1 9 8 1  L 9 7 L  $  7 0 9 . 8 7
November  I ,  1981 L972 I ,392.72
N o v e m b e r  1 ,  1 9 8 1  1 9 7 3  2 , L 6 6 . 4 I
N o v e m b e r  2 7 ,  1 9 8 1  1 9 7 6  3 , 0 7 3 . 8 8
N o v e m b e r  2 7 ,  1 9 8 1  L 9 7 7  2 , 8 3 0 . 9 3
N o v e m b e r  2 7 ,  1 9 8 1  L 9 7 B  l ' 5 9 3 , 6 2
November  27 ,  1981 L979 154.66

The cJ-aims for credit  or refund were premised upon Mr. Ki tosr posi t ion

that the income fron his act iv ir ies as a real estate appraiser were not subject

to unincorporated business tax.

2. Each of the claims for credit  or refund were denied on the basis that

Mr. Ki tosr act iv i t ies as a real estat,e appraiser did not const i tute the pract ice

of a professi-on within the meaning of Tax Law $703(c).

3. With the except ion of special ty appraisers, in order to perform real

estate appraisal  services on a contractual basis for the New York State Department

of Transportat ion or other state agencies, one must pass the real estate appraisal

examinati"on given by the New York State Department of Transporation. Requirements

for taking the examination include substantlal experience in real estate and

appraising, in addlt ion to a high school diploma. The l ist  of  those passing the

examination is used by the Department of Transportatlon and other New York State

agencies which retain the services of a real estate appraiser.  The l ist  of  those

passing the exaninat ion is also used to select appraisers to give test imony in

proceedings before the Court  of  Claims.

4. Mr. Ki tos has been on a l ist  of  those appraisers qual i f led to perform

servlces for New York State agencies and the Court  of  Clains since 1965.

5. Mr. Ki tos has been a real estate appraiser since approximaxeLy 1962.

During this period, he has been qual i f ied as an expert  witness and has presented
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testimony and appraisals in a number of courts and tribunals, lncluding the

Supreme Court of the State of New York and the New York State Court of Claims.

Mr. Ki tos received compensat ion from New York State or i ts subdivis ions for his

appraisals and courtroom test imony. These act iv i t ies have accounted for almost al l

of  Mr. Ki" tost income during the periods in issue.

6. The preparat ion of an appraisal  for use by a court  requires a detal led

knowledge of the methods of valuation, i.ncluding the rrcost methodrr, "market

data approach",  and the ' r income approach".  Each approach requires an analysis

of a di f ferent set of  very detai led data involving a comparison of the subject

property and information concerning comparable propert ies. On the basis of

these analyses, the appraiser establ ishes an opinion as t ,o the value of the

subject property based upon the propert ies'  highest use.

7. When Mr. Ki tos was engaged by the Department of Transportat ion to

prepare an apprai"sal ,  he would deal with attorneys assoclated with the DePartment

o f  Law o f  the  At to rney  Genera l rs  o f f i ce .

8. Mr. Ki tos has been awarded a Doctor of Phi losophy degree in the f ie ld

of publlc law and public administration from the Maxwell School of Cttizenship

and Publ ic Affairs of Syracuse Uni-versi ty.  He has also passed Appraisal  Course

Number 1 which \das sponsored by the American Institute of Real Estate Appraisers

and given at the Universi ty of Connect icut.

9.  Most of Mr. Ki tost knowledge of apprai .s ing was derived from self-study

and on-the-job experience. This is because an organized body of knowledge was

not avai lable for study in the late 1950's and early 1960rs'  I , rhen Mr. Ki tos

began hi .s study of appraising real estate. Therefore, i . f  one wlshed to become

an expert, one had to study on his own and take the one available course noted

in Finding of Fact "8tt .
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The Anerican Inst i tute of Real Estate Appraisers has establ ished a

ethics fot  appralsers.

Mr. Ki tos does not carry malpract ice insurance.

CONCLUSIONS OF LAW

A. That during the years at issue herein, sect ion 701(a) of the Tax Law

imposed a tax upon the unincorporated business taxable income of every unincor-

porated business whol ly or part ly carr ied on within New York State. Sect ion

703(c)  o f  the  Tax  Law prov ided tha t ,  r ' [ t ]he  prac t ice  o f  law,  med ic ine l  dent is t ry

or archi tecture, and the pract ice of any other profession.. .shal l  not be deemed

an unincorporated business. r l

B. That the tern "profession" within the meaning of Tax Law $703(c)

indicates "knowledge of an advanced type in a given field of science or learning

gained by a prolonged course of speciaLized instruct ion and study" (Citat lons

o m i t t e d )  ( M a t t e r  o f  R o s e n b l o o m  v .  S t a t e  T a x  C o m m . ,  4 4  A , D . z d , 6 9 t  7 0 ,  L v .  t o

a p p .  d e n .  3 4  N . Y . 2 d  5 1 8 ) .

C. That al though pet i t ionerrs act iv i t ies required ski l l  which was attained

through study and experlence, the act iv i t ies did not result  f rom a professed

knowledge of some department of science or learning, acquired by a prolonged

course of special ized inst,ruct ion or study (Matter of  Howard F. Jackson, St,ate

Tax Conrmission, January 23, 198I).  In addit ion, i t  is noted that pet i t ioner

has not establ ished that he has substant ial ly sat isf ied the remaining cr i ter ia

which are traditionally examined to determl"ne whether an activity constitutes the

pract ice of a profession within the meaning of Tax Law $703(c) (see Matter of

Rosenb loomv.  S ta te  Tax  Courur . ,  44  A, .D.2d  69 ,  l v .  to  app.  den.  34  N.Y.2d  5 I8 ,  wh ich

sets the criteria traditionally examined and which held that the activity of

apprais ing real  estate d id not  const i tu te the pract ice of  a ptofession l i t i th in
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the meaning of Tax Law $703[c].  Further,  in Matter of  Rosenbloom v. StateTax

C o m m . ,  9 7  A . D . 2 d , 5 8 6 ,  l v .  t o  a p p .  d e n .  6 1  N . Y . 2 d  6 0 3 ,  t h e  A p p e l l a t e  D i v i s i o n

expressly decl ined to change that posi t i .on. In view of the foregoing, the Audit

Divis ion properly denied Mr. Ki tosf appl icat ion for a refund of unincorporated

business tax.

D. That the pet i t ion of

DATED: Albany, Nertr York

Drc 1s igBS

John T. and Artemis P. Kltos is denied.

STATE TAX COMMISSION

PRESIDENT

IONFR

N-.


