
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o t

Wi l l ian W. & Dorothv Kehr l i

for  Redeterminat ion of  a Def i -c iency or  Revis ion
of a Determinatl-on or Refund of Unincorporated
Business Tax under Ar t ic le(s)  23 of  the Tax Law
fo r  t he  Yea rs  1979  &  1980 .

li i l l iaur W. & Dorothy Kehrli
617 HerkLmer Rd.
Ur ica,  NY 13502

and by depositi-ng same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

AFFIDAVIT OF MAILING

in  a postpaid proper ly  addressed wrapper in  a
care and custody of  the Uni ted States Posta l

York.

that  the said addressee is  the pet i t ioner

for th on said wrapper is  the last  known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornurission, that he/she ls over 18 years
of age, and that on the 13th day of February, 1987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Wil l ian W. & Dorothy Kehrl i  the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Sworn to
13 th  day

before me th is
o f  Feb rua ry ,  1987 .

r i zed  to inister oa
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STATE TAX COMMISSION
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for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Unincorporated
Business Tax under Ar t ic le(s)  23 of  the Tax Law
fo r  t he  Yea rs  1979  &  1980 .

AFFIDAVIT OF MAILING

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
Yor1,r..

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that

he/she is  an employee of  the State Tax Comrniss ion,  that  he/she is  over  18 years

of  age,  and that  on the l3 th day of  Februaryr  1987,  he served the \nt i th ln not ice

of  Decis ion by cer t i f ied mai l  upon Robert  J .  Hahn,  the representat ive of  the
pet i t ioners in  the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a

securely  sealed postpaid wrapper addressed as fo l lows:

Robert J. I lahn
2 5 2  E .  W a t e r  S t .
Syracuse, NY L3202

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says that  the said addressee is  the rePresentat i -ve
of  the pet i t ioner  here in and that  t tLe address set  for th on said wrapper is  the
last  knor^m address of  the representaLt ive of  the pet i t ioner .

before me th isSworn to
13th day

pursuant to
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ldi l l iarn W. & Dorothy Kehrl i
617 I lerkimer Rd.
Utica, NY 73502

Dear  Mr . &  i l r s .  Kehr l i :

Please take not ice of  the Decis ion o
herewi th.

A L B A N Y , E W  Y O

Feb y  13 ,  1987

the State Tax Comnrission enclosed

You have now exhausted your right of
Pursu in t  to  sec t ion(s )  690 & l iZ  o t
review an adverse decision by the St
under Art ic le 78 of the Civi l  Pract i
the Supreme Court  of  the State of
t he  da te  o f  t h i s  no t i ce .

Inquir ies concerning the computat ion
with this decision may be addressed

view at the administrat ive level.
e Tax Law, a proceedlng in court  to
e Tax Commission may be inst i tuted only
Law and Rules, and must be commenced in

York, Albany Countyr within 4 months from

t,ax due or refund allowed in accordance

Audit Evaluat
Assessment Rev
Bu i ld ing  #9 ,  S
Albany, New Yo
Phone #  (518)

cc :  Tax ing  Bureauts  Representa t ive

Peti t ioner t  s Representat ive :
Robert  J.  Hahn
2 5 2  E .  W a t e r  S t .
Syracuse,  NY 13202

NYS Dept .  Taxa ion and Finance
Bureau

w Unit
te Campus

k  12227
57 -2086

Very truly yours,

STATE TAX CO},IUISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WILLIAM W. KEHRLI AND DOROTHY KEHRLI

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1979
and 1980.

DECISION

Peti t ioners, Wil l iam W. Kehrl i  and Dorothy Kehrl i ,  617 Herkimer Road'

Ut ica, New York 13502, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of unincorporated business tax under Article 23 of the Tax Law for

the years L979 atd 1980 (Fi le No. 4977L).

A hearing was held before James J. Morr is,  Jr. ,  Hearing Off icer,  at  the

off ices of the State Tax Commisslon, 207 Genesee Street,  Ut ica, New York'  on

March  31 ,  1986 a t  1 :15  P.M.  Pet i t ioners  appeared by  Rober t  J .  Hahn,  Esq.  The

Audit  Divis ion appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of

counsel)  .

ISSUES

I. Whether pet i t ioners t imely f i led a pet i t ion for redeterminat ion of a

def ic iency of unincorporated business tax under Art ic le 23 of the Tax Law for

the  year  1980.

I I .  Whether pet i t ioner Wil l iam W. Kehrl i rs act iv i t ies as a sales manager

for Suburban Foods Corporatlon constituted the carrying on of an unlncorporated

business, thereby subjecting the income earned therefrom to unincorporated

business tax pursuant to Article 23 of the Tax Law.

II I .  Whether the Audit  Divis ionrs deterninat ion that pet i t ionerrs income

from his act lv i t ies as a salesman is subject to unincorporated business tax is
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violative of his rights under the Fourteenth Anendment of the Const,itution of

the Unlted States.

FINDINGS OF FACT

1. For the year L979, Wil l ian W. Kehrl l  and Dorothy Kehr1i  f i led a New

York State Income Tax Resident Return under the fll ing status "married fil lng

joint return" (Dorothy Kehrl i  ls a part ,y to this proceeding solely as a result

of fi.l ing such jolnt return wlth her husband; therefore, the term "petit,ioner"

shal l  herelnafter refer only to Wll l ian W. Kehrl l ) .  Pet i t ioner dld not f l le a

New York State unincorporated buslness tax return for L979.

2. On May 13, 1983, the Audit  Dlvis ion issued to WLl lLan W. Kehrl i  and

Dorothy Kehrli a Statenent of Audtt Changes for the yeat L979 whlch contalned

the following explanation:

"Under authorizat ion of Federal  Law (Sect lon 6103(b) of the
Internal Revenue Code), we have received notiflcatlon of Federal
audit changes and the followlng deflciency ls based on failure to
report  such changes.

The Lncome from your actlvlties as a salesman is subject to the
unlncorporated business tax.

New York tax increase is based on Federal adjustnent to business
income.

PERSONAL INCOME TAX
New York St,ate taxable lncome reported
Adjustment
Corrected amount

Tax on above
Personal income tax previously stated
ADDITIONAL PERSONAL INCOME TAX DUE

UNINCORPORATED BUSINESS TAX
art

Adjustment
Corrected income
Less: Al lowance for services
Balance
Less: Exemptl"ons
Taxable lncome

$  1 3 , 4 5 2  . 0 0
5 , 6 7 8 . 0 0

$  1 9 ,  1 3 0 . 0 0

$  I , 2 9 5 . 6 0
6 8 6  . 0 0

$  6 0 9 . 6 0

$  18 ,542 .00
5 ,678 .00

ffi
4 ,844 .00

$]ffi16
5  ,000  .00

$  14  , 376  . 00



$  646 .92
-0-

w
-0-

646 .92
w

I n t e r e s t  4 3 0 . 8 3
TOTAL DUE $ffi"

Petlt,ioner does not cont,est the amount of the defi.clency asserted by the Audlt

Division to be due as a result of his failure to report Federal audl.t changes,

but contests only that portlon of the deficiency which results fron the Audlt

Divis ionts determinat ion that his ineome fron his act iv i t ies as a salesman is

subject to the unincorporated business tax.

3. 0n November 18, 1983, the Audlt Divislon issued to tr'l l l l ian hI. Kehrll

and Dorothy Kehrli a Notice of Deflclency asserting additional tax due in the

a m o u n t  o f  $ 1 , 2 5 6 . 5 2 ,  p l u s  i n t e r e s t  o f  $ 4 8 7 . 6 9 , 1 e s s  a  c r e d i t  o f  $ 1 0 0 . 0 0 ,  f o r  a

to ta l  amount  due o f  $ I ,644.2 I .

4.  On January L7, 1984, the Audit  Divis ion lssued to Wil l ian W. Kehrl i

and Dorothy Kehrll a Statement of Audit Changes for the year 1980 which explatned

that hls income fron his activicies as a self-ernployed person \tas subject to

unl"ncorporated business tax and, therefore, asserted additional tax due in the

amount  o f  $149.00 ,  p lus  ln te res t ,  o f  $49.26 ,  fo r  a  to ta l  amount  due o f  $198.26 .

By a petitl.on dated February 3, 1984 and received by the Tax Appeals Bureau on

February 6, 1984, pet i t ioner t inely sought redeterminat ion of the tax asserted

by the Audit Divl.slon to be due pursuant to the Notice of Deficlency lssued

November 18, 1983 for the year L979. In sald pet i t ion, pet i t ioner also sought

redetermlnation, of the tax asserted to be due for the year 1980. As of the date

of the f i l ing of his pet i t lon, however,  the Audit  Divls lon had not lssued to

pet i t ioner a Not lce of Def ic iency for the year 1980. Said Not ice of Def ic lency,

-3-

Tax on abo'ye
Less :  Cred l t
Unincorpor,ated business t,ax due
Unincorpor,ated business tax previously stated
ADDITIONAL UNINCORPORATED BUSINESS TAX DUE
TOTAL ADDIIIONAL TAX DUE
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asser t ing  tax  d rue  in  the  amount  o f  $149.00 ,  p lus  ln te res t  o f  $53.34 '  fo r  a

total  amount du,e of $202.34 for the year 1980, was subsequent ly issued to

pet i t ioner on Apri l  5,  1984. Pet l t ioner 's representat ive was advised by a

letter f rour the Tax Appeals Bureau, dated February 16'  L984, that hls pet i t lon

for the year 1980 was premature since a Notl"ce of Deficiency for sal"d year

had not yet been lssued. The let ter further advlsed that,  l f  a Not lce of

Def ic lency for 1980 was subsequent ly lssued, a pet i t lon for said year would

have to be f l led.

5. For the period at issue, pet l t loner was enployed as a sales manager

for Suburban Foods Corporatlon (hereinafter "Suburban") whose headquarters was

located in Syracuse, New York. Suburban was in the business of se1l lng food,

food freezers and nicrowave ovens. Pursuant t,o a written agreement between

petitioner and Suburban, petitioner was an lndependent contractor responslble

for the payment of his ovm State and Federal  income taxes and F.I .C.A. tax.

Sal-d agreement contained language to the effect that nothing contained thereln

would be construed to create an employer-employee relationship. For the year

L979, pet i t ioner f i led a Federal  Schedule C (Prof l t  or f loss] f ron Buslness or

Professi .on) on which he clained buslness deduct ions of $80,750.00. Said

deduct ions included off ice expenses, rent on buslness property,  telephone,

ut i l i t ies, auto expenses and commisslons.

6. In his posit , ion as a sales manager for Suburban, pet i t loner traveled

to off lces in Schenectady, Latham, Amsterdam, Klngston and Rochester,  New York.

At,  each of the off lces, pet l t ioner would spend a couple of days hir ing, super-

vising and trai,ning salesmen, runnlng adverttsenents l"n local newspapers,

naking appol"ntments with prospectlve customers and calling on customers to

obtain contracts for the purchase of Suburbants product,s.  Each week, peElt ioner

was requlred to attend a weekly sales meetlng and training session at Suburbants
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Syracuse headquarters at which tlme he would neet wlth his supervlsor, Carl

Pinto, who was Suburban's Reglonal Manager.  Whi le ln Syracuse, pet i t ioner

would plck up checks for hlmself and for the salesmen who worked for hlm and,

on occasion, would pick up and dellver food orders to custooers when dellvery

orders from Suburbants headquarters were short .

7.  Suburban provided pet i t ioner with customer leads, food orders and

brochures, but nel"ther told hlur what work to do nor when such work had to be

done. Pet l t ioner kept a dai ly log of business, but was not regulred to keep

set business hours. For each of the local of f lces within pet i t lonerrs terr l tory,

the rental- agreements were in petitionerrs name rather than in the name of

Suburban, although Suburban provided furnlshings therefor. Petitloner also

obtained telephone servlce for each offlce ln hls or,\rn name. No clerLcal or

secretar ial  staff  was provided by Suburban for these local of f ices; pet i t loner

and the salesmen whom he supervised performed said clerlcal and secretarial

funct ions for themselves.

8. Pet i t loner received no salary fron Suburban. He recelved a commlsston,

a product lon bonus amounting to $300.00 per week during the period at issue'

plus an overrLde commlsston from sales nade by the salesmen whom he supervised.

He received no minimum guarantee from Suburban. Petitioner was permitted by

Suburban to take a vacatlon durlng which time he would recelve his production

bonus and commission overr ide. During the perlod at lssue, pet i t loner also

sold pictures for a California company and was permltted by Suburban to use

their  local of f ices for such sales as long as l t  did not interfere wlth Suburban

buslness. In addit ion to worklng out of the local of f ices, pet i t ioner also dld

some of hls work for Suburban from his home.
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CONCLUSIONS OF LAW

A. That sect lon 689(b) of the Tax Law, the provislons of whtch are

specif tcal ly incorporated ln Art ic le 23 by sect lon 722(a) of the Tax Law,

provldes, l "n pert inent part ,  as fol lows:

"Wtthin ninet,y days.. .af ter the rnai l ing of the not l"ce of
def ic iency.. . ,  the taxpayer may f l le a pet i t lon with the g"x ssmmls-
sion for a redeterminat ion of the def lc iency."

B. That pet i t ionerts representat ive was advised by let ter f rom the Tax

Appeals Bureau that hls petition seeking a redeterml"nation of the tax alleged

to be due for the year 1980 was premature. Sald let ter further advised pet l-

t ionerts representat lve that i f ,  at  a lat ,er date, a Not ice of Def lc lency ldas

issued for 1980, a pet i t lon for such year must be ref l led. Since no Not i .ce of

Deficlency had been issued to petitioner for l9B0 as of the date of the fil lng

of his pet l t ion, such pet l . t ion was, therefore, premature and the State Tax

Comrnl-ssj .on is wlthout jur isdlct lon to address the issue of pet l t ionerrs tax

def ic lency for 1980.

C. That 20 NYCRR 203.10(c) provides, in pert inent part '  as fol lows:

'fWhether there Ls sufficient dlrection and control which results in
the relationship of employer and employee wlll be determlned upon an
examinatlon of all the pertinent facts and cLrcumstances of, each
case. The designat ion and descript lon of the relat ionship by the
parttes, whether by contract, or otherwise, ls not necessarlly deter-
minatlve of the status of the indlvidual for unincorporated business
income tax purposes. Other fact,ors to be considered in determlnLng
lf there is suffi.clent exercise of direction and cootrol resulting ln
an enployer-employee relationshi"p are whether the lndividual performing
the services maintains his own offl"ce' engages his own assistants or
hLres hls own employees, or incurs expenses wlthout reimbursement. . . .
Stll1 other factors which may have some bearing are whether or not

(1) personal lncome taxes or Federal l"nsurance contributlons
are deducted from eompensatlon to be paid to the indl"vidual,

(2) whether or not the person or entlty for whom the services
are perforned pays unenployment insurance,

(3) whether or not the individual is a uember of an employee
pension plan, or

(4) whether or not the individual ls a member of an employee
union or assoclat i .on.r l
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D. That pet i t ioner received no salary from Suburban, but,  instead'

received cournissions and bonuses based upon sales product ion. Soclal  securi ty '

Federal  and State income taxes were not withheld fron pet i t ionerfs weekly

check. Pet i t ioner paid his ovm F.I .C.A. tax. Pet l t ioner had extensive unreim-

bursed business expenses and his supervisor exerted l i t t le or no controL over

his dai ly act iv i t ies. Therefore, in view of al l  of  the relevant facts and

circumstances herein, pet i t ioner r^7as not subject to suff ic ient direct ion and

control to be considered an euployee of Suburban, but rather was an independent

contractor.  His act iv i t ies for Suburban for the vear I979 const i tuted the

carrying on of an unlncorporated business in accordance r,rith the meaning and

intent of section 703(a) of the Tax Law and his income therefrom was thus

subject to the imposition of the unincorporated business tax.

E. That the Laws of New York State are presumed to be constltutionally

valid at the admlnlstrative level of the Stat,e Tax Couunission.

F. That the petition of Willian W. Kehrli and Dorothy Kehrli is denied

and the not ices of def lc iency dated November 18, 1983 ant l  Apri l  5p 1984 are

sustained.

DATED: Albany, New York STATE TAX COMMISSION

FEB t 3 198?


