
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

IrvJ,ng & Mildred Ilershey

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Art ic le(s) 23 of the Tax Law
for  the  Year  1975.

AFFIDAVIT OF MAILING

State of New York :
s s ,  :

County of Albany :

Davi.d Parchuck/Janet M. Snay, being du1-y sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 12th day of November, L986, he/she served the hr i thin
not ice of Decision by cert i f ied mai l  upon Irving & Mildred Hershey the
pet i t loners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpald l , rrapper addressed as fol lows:

Irving & Mildred Ilershey
955-D Circle Drive
Delray Beach, FL 33445

and by depositing same enclosed in a postpaid properJ-y addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
12 th  day  o f  November ,  1986.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

ister oat
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I 4 I  Y O R K  L 2 2 2 7

November 12, L986

Irving & Mildred Hershey
955-D Clrcle Drive
Delray Beaeh, FL 33445

Dear Mr. & Mrs. Hershey:

Please take notice of the Decision of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your right of revlew at the administrattve level.
Pursuant to sect, ion(s) 690 & 722 of the Tax Law, a proceedlng in court  to
review an adverse declsion by the State Tax Commtssion uay be instLtuted only
under Artl"cle 78 of the Clvll Practice Law and Rules, and must be cornnenced ln
the Supreme Court of the State of New York, Albany County, within 4 nonths fron
the date of this not ice.

Inqulries concernlng the computation of tax due or refund allowed l"n accordance
wlth thls dectslon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluation Bureau
Assessment Review Unlt
Bul ldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

Taxing Bureauts Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

IRVING AND MILDRED HERSHEY

for Redetermlnatlon of a Deficiency or for
Refund of Unincorporated Business Tax under
Arclcle 23 of.  the Tax Law for the Year L975.

Whether petitioners

business taxes patd for

Pet l t ioners, I rv lng and MLldred Hershey, 955-D Clrcle Drlve, Delray Beachr

FLorida 33445, f t led a pet i t lon for redetermlnat ion of a def l"c{ency or for

refund of unincorporated business tax under Artlcle 23 of the Tax Law for the

y e a r  1 9 7 5  ( F i l e  N o .  5 1 7 6 2 ) .

On June 20, 1986, petitioners waived a hearing and agreed to subnlt this

matter to the State 1ax Qsmmission for decislon based upon the Departnent of

Taxat ion and Finance f l le,  wlth a br lef  to be f i led by July 20, 1986. After

due consideration the St.ate Tax Commission hereby renders the followlng decision.

ISSUE

DECISION

made a timely request for refund of unlncorporated

the  year  1975.

FINDINGS OF FACT

1. 0n February 23" 7979r pet i t ioner l rv ing Hershey was lssued a Not lce of

Deflelency with respect to unincorporated business tax for the year 1974 in the

amount of $101.34 ln tax plus penalty and lnterest of  $9f.60. The Audlt

Di"vlsion explalned in a Statement of Audlt Changes that sald petltionet's

income fron activities as a ttconsultant" was subject, to unincorporated business

tax. Thls not ice was t inely protested by pet l t ioner.
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2. On August 7, 1980 a Not ice of Def ic iency was lssued to pet l t looers'

Irvlng and Mildred Hershey, for unincorporated business tax for 1975 ln the

amount of $213.97 whtch included $129.39 in tax, plus penalty and lnterest.

3 .  On Septenber  9 ,  1980 pe t i t ioners  pa ld  the  de f ic lency  o f .  $273.97 .

4. In a let ter dated October 31, 1981, reeeived by the Tax Appeals Bureau

on Novembex 2 ,1981,  pe t , i t loners  reques ted  ass is tance w i th  respec t ,  to :  a )

resolving the 1974 deftciency; and b) obtaining a refund of the amount paid on

the 1975 def ic iency.

5. on March 11, 1983 the Audit  Divis ion cancel led the 1974 def ic iency on

the basis that Mr. Ilershey was not conducting an unlncorporated business, but

r i las a prof esslonal in the f  teld of social  servlces.

6 .  On Oecobet  2L ,1983 pe t i tLoners  wro te  to  the  Depar tment  o f  Taxat lon

and Finance request ing a refund of the tax paid Ln L975.

7. 0n Octobet 28, 1983 the Audlt  Dlvis ion responded, stat ing, ln essence,

that no clain for refund had been f i led, and the let ter of  October 21, 1983 was

not tlmely and thus could not be accepted as a clalm for refund.

8. After further correspondence, a formal NotLce of Disallowance was senc

to pet l t ioners on February 27, 1984.

9. The Audit  Divtsion concedes that the amount of $213.97 was paid by

pet i t loners on September 9, 1980 and that Mr. Hershey's recelpts from his

act iv i t les in 1975 were not subject t ,o unincorporated buslness tax. The only

issue rennaining ls the tlneliness of the refund clain.

CONCLUSIONS OF LAW

A. That sectton 687(a) of the Tax Law (appl icable to Art lc le 23 by virrue

of sect lon 722) provides, ln pert lnent part ,  as fol lows:
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ttclalm for credit or refund of an overpayment of income tax
shall be flled by the taxpayer wlrhin three years from the
tine the return was flled or two years from the tine the
tax rras paid' whi"chever of such perlods explres the later'
or lf no return was fl1ed, wlthin two years from the time
the tax was pald."

B, That the let ter received by the Tax Appeals Bureau on Novembex 2, 1981

(Flndlng of Fact "4") was recelved withln two years of the tlne the payment was

made, i .e.  September 9, 1980, and thus const i tuted a t lmely claln for credlt  or

refund under sectton 687(a) of the Tax Law.

C. That the petition of Irvlng and MlLdred Hershey is granted and the

Audit DivisLon is hereby direct,ed to authorLze a refund to petitloners ln the

amount of $213.97 plus interest f ron Sepcember 9, 1980.

DATED: Albany, New York STATE TAX COMMISSION

NOv 1 21980
PRESIDENT


