
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt ,er of  the Pet i t ion
o r

Edward W. Ferguson

for Redet.ermlnat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le(s) 23 of the Tax Law
for  the  Year  1978.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and cust,ody of the United States Postal
York .

that  the sald addressee is  the pet i t ioner

forth on satd vrrapper is the last known address

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on tl;.e 24th day of February, L987, he/she served the within
not ice of decision by cert , i f ied mai l  upon Edward Ferguson the pet i t ioner in the
within proceedinB, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Edward Ferguson
5I Haines Road
Bedford l l i l ls,  NY 10507

and by deposit ing same enclosed
post off ice under the exclusive
Servi-ce within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to
24th day

before me this
o f  February r  1987.

hor ized to 1 sm{n
Law

hs
1 7 4Dursuant to Tax sec t ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o r

Edward W. Ferguson

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le(s) 23 of the Tax Law
for  the  Year  1978.

AFFIDAVIT OF UAILING

Sta te  o f

County of

New York :
S S .  :

Albany :

David Parchuck/Janet rY. Snay, being duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Commissi .on, that he/she is over 18 years
of ager €rrd that on the 24th day of February, L987, he served the within not ice
of decision by cert i f ied mai l  upon Paul Si lberberg, the representat lve of the
pet i t ioner in the within proceedi.ng, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Paul Si lberberg
Berman,  Koerner  &  S i lberberg ,  P .C.
33 Irv ing Place - l l th Floor
New York, NY 10003

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last knom address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the represent,at ive
herein and that the address ser forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to
24th da

before ne this
of February, 1987

is te r  oa ths
pursuant to Tax &aw sect ion L74



S T A T E  O F  N E W  Y O R K
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February 24, 1987

Edward W. Ferguson
51 Haines Road
Bedford  l l i l l s ,  NY 10507

Dear  Mr .  Ferguson:

Please take not ice of the decision of the State Tax Commission enclosed
herewlth.

You have now exhausted your right of review at the administrative leve1.
Pursuant t .o sect ion(s) 690 and 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission rnay be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed i.n accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Review Unit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO}OIISSION

cc: Taxing Bureaurs Represent,at ive

Pet i t ioner  t  s  Representa t ive :
Paul Si lberberg
Berman,  Koerner  &  S i lberberg ,  P .C.
33  I rv ing  P lace  -  l l th  F loor
New York, NY 10003



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

EDWARD W. FERGUSON

for Redetermination of a Deficiency or for
Refund of Uolncorporated Bustness Tax under
Art ic le 23 of the Tax Law for the Year 1978.

DECISION

Pett t ioner,  Edward W. Ferguson, 51 Haines Road, Bedford Hi l ls '  New York

10507, f t led a pet l t lon for redeterminatton of a def ic l-ency or for refund of

untncorporated bustness t,ax under Article 23 of the Tax Law for the year 1978

(Fl le No. 63069).

A hearing was held before Al len Caplowalth, Hearlng Off lcer '  aE the

offices of the State Tax Connmission, Two l,Jorl-d Trade Center, New York, New

York ,  on  September  8 ,  L9B6 a t  l :15  P.M.  Pet i t loner  appeared by  Pau l  S l lberberg '

Esq. The Audit  Dlvis lon appeared by John P, Dugan, Esg. (Herbert  Kamrass,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ionerrs act iv i t les as a busLness broker const i tuted the

carrying on of an unlncorporated buslness.

FINDINGS OF FACT

1. Edward W. Ferguson (hereinafter "pet i tLoner") f i led a New York State

Income Tax Resident Return with his wlfe,  Adrla Ferguson, for the year 1978

under fll lng status "Marrled fll lng separately on one Return". 0o such return

pet l t l -oner reported buslness l"ncome of $193,630.00. Accordlng to a copy of hls

Federal ScheduLe C annexed thereto, sald l"ncome was derlved from petitlonerrs
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acttv i t les as a "buslness broker".  Pett t ioner dtd not f l le an unl"ncorporated

business tax return for L978.

2. 0n June 14, 1984, the Audit  Dlvls lon lssued a Statement of Audit

Changes to petitloner whereln his reported 1978 business lncome was held

subject to the unincorporated buslness tax based on the following explanatton:

ttThe fact that you did not recelve any busl.ness lncone stnce you
ret l red, except the $400,000.00 tn the taxable year 1978, does not
except you from the New York State Unlncorporated Buslness Tax.

As stated ln ny let ter of  5/2/83 to your representat lve (which
they dld not ansr^rer) you f lLed Schedule C's [s ic]  for L978, L979'
1980 and 1981, showlng your main buslness act iv i ty as a business
broker and you cl-afun busLness expenses thereon ln pursutt of thls
bus iness  endever  Is ic ] .

Continulty, frequency and regulartty of business actlvitl"es is
evidence [slc]  by the f l l lng of Schedule Cfs [s lc]  for the years
1 9 7 8 ,  L 9 7 9 ,  1 9 8 0  a n d  1 9 8 1 .

Thereforer foor buslness act lv i ty as buslness broker is subject
to the New York State unincorporated buslness tax.

Pena l ty  under  Sec t ion  685(a) (1 )  and (a ' ) (2 )  l l s  imposed]  fo r
failure to file an unincorporated business tax return and pay your
tax when due.t t

3 '  Based on the aforesald statement,  the Audtt  Dlvis lon issued a Not ice

of Def ic lency agaLnst pet i t ioner on June 7, 1985 assert ing 1978 unincorporated

busLness  tax  o f  $9 ,181.50 ,  p lus  pena l t ies  o f  $4 ,361.22  ar ; .d  ln te res t  o f

$ 6 , 6 9 1 . 5 0 ,  f o r  a  L o t a l  d u e  o f  $ 2 0 , 2 3 4 , 2 2 .

4. Petttioner retired In L972 from hl"s enploynent as a securlty analyst.

At the tlnae he retlred he was 64 yeats oLd.

5. From 1972 to 1977 petltioner had no bustness or employment income.

6. In 1978 petttl-oner was instrumental ln the acquisitioo by Wheel-Abrator'

Fry Company of Whitlng Corporat,ion. Petitloner, being acqualnted wlth the

chlef executlve officer of each company, suggested the acqulsitlon and arranged

a neet ing between the off lcers. For hls servlces pet l t loner received $400,000,00.
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7. After pet l t loner 's success wtth the Wheel-Abrator,  Fry Co. aequLsit ton

he belleved he was capable of arrangLng other simllar acqulsitlons. Durlng

L979,1980 and 1981, pett t loner spent a good deal of  t lme attenpt l"ng to arrange

other specl" f l "c acqulsi t ions. Uleinatel l ,  h ls attenpts were unsuccessfuL.

8. Pet{.c loner argued that hls 1978 act lv l tLes dld not const i tuce a crade,

business or occupation. Ile further argued that the 1978 lncome was derlved

from an tsolated transaction and, as such, sald income ls exempt fron the

lrnposition of unLucorporated buslness t,ax.

9. On each of pet i t lonerts Federal  schedules C, f l led for the years 1978

through 1981, he reported his rnal.n bustness act lv l ty as "buslness broker".  His

personal resl.dence was reported as hts business address. Income and deducttons

reported on each Schedule C were as fol lows:

L978

fncome $400 ,000 .00

Deductlons

Commlssions
Dues aod publl.cations
Off ice suppLies
Postage
Telephone

Safe deposLt box

Total Deductl.ons

Net Proft t

Travel and entertainrnent 71015.00

$  1  96  ,000  .00
L ,569 .00

7 44.00
50 .00

981 .00

11  . 00

$205  ,  370  .00

$193 ,630 .00
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t979

Income

DeductLons

Dues and pub l lca t lons  $ I ,196,00
Of f i ce  supp l ies  317.00
Te lephone 879.00
Travel and entertaLnuent 3,216.00
Acquisl t lon promotton & research 3,095.0q

Total  Deduct lons

Net Loss

19B0

Income

Deductions

-0-

$8 ,703  . 00

$  (8  ,  703  .00 )

-0-

$6 ,550 .00

$  (6  ,550  .00  )

-0-

$  10 ,996  . 00

$  (  10 ,  996  .  oo )

Dues and publications
Offtce suppl les
Telephone
Travel and entertatnment
Trans-Lux Corp.
Use of Apartnent as offl.ce

Total  Deduct ions

Net Loss

$  1  ,248  .00
291.00
7 46.00

2  , 535  . 00
I  10 .00

7 ,620 .00

$  I  , 322 .00
327 .0Q

3 ,928 .00
828 .00

L ,677  . 04
| , 294 .00
L ,620 .04

1  9 8 1

Income

Deduct ions

Dues and publl-catloos
Offtce suppl l"es and postage
Travel and entertainnent
Uti l l t les and telephone
Trans-Lux Corp.
N.Y. Stock Exchange Wire
One room used as office

Total  DeductLons

Net Loss



10. Pett t ioner

as betng a business

- ) -

test i f ied that " I  was ln a business

broker, but I never thought I was a

that could be regarded

business broker.  t '

CONCLUSIONS OF LAW

A. That tn determinlng whether an activity constltutes ao unincorporated

bus iness ,  20  NYCRR 203.1(a)  p rov ldes ,  ln te r  a l ia ,  tha t :

' rWhere a doubt as to the status of an act lv l ty exlsts,  al l  the
reLevant facts and cLrcumstances must be consldered in deterninLng
whether the actlvlty or the cransactions lnvolved constltute a trade,
bustness or occupat lon for the purposes of this sectton. General ly,
the continulty, frequency and regularl.ty of acCivl.tles,, as
distinguished fron casual or isolated transactLons, and the amount of
time, thought and eaergy devoted to the actlvltl.es or transactlons
are the factors which are to be taken lnto consideratton."

B. That pet l t lonerrs acttv i t tes as a business broker were conducted oo a

continuous, frequent and regular basl.s durLng the year at tssue, as well as

during the three subsequent years. Accordingly, such activltLes constituted

the carrylng on of an unl"ncorporated buslness durLng 1978.

C. That the petltl"on of Edward W. Ferguson is denled and the Notice of

Def ic iency lssued June 7, 1985 is sustalned together with such addlt lonal

penalty and interest as may be Lawfu1ly owing.

DATED: Albany, New York STATE TAX COMMISSION

FEB 8 4 1987
PRESIDENT


