
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the
o f

Dic-Underhi l l ,  Jo int

Pet i t ion

Venture AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Art lc le(s) 23 of the Tax Law
for  the  Years  1979 & 1980.

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet  M. Snayr  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Cornrn iss ion,  that  he/she is  over  18 years

of  age,  and that  on the 28th day of  August ,  L987,  he/she served the wi th in
not ice of  Decis ion by cer t i f ied mai l  upon Dic-Underhi l l ,  Jo int  Venture the
pet i t ioner  in  the wi th in proceedlng,  by enclos ing a t rue copy thereof  in  a

securely  sealed postpai -d wrapper addressed as fo l lows:

Dic-Underhil l, Joint Venture
2 1 1  E a s t  4 6 t h  S t r e e t
New York ,  NY  10017

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner

herein and that  the address set  for th on said wrapper is  the last  known address

o f  t he  pe t i t i one r .

th is
L987 .

Sworn to
28th day

before me
o f  Augus t ,

to administ oaths
ion  174
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STATE OF NEW YORK

STATE TAX COMMISSION

In the lvlatt.er of the Petit ion
O I

Dic-Underhil l, Joint Venture

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Unincorporated
Business Tax under Ar t ic le(s)  23 of  the Tax Law
fo r  t he  Yea rs  1979  &  1980 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Courmission, that he/she is over 18 years
of age, and that on the 28th day of August,  L987, he served the within not ice
of Decision by cert i f ied mai l  upon Robert  D. ToLz, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid \ , r t rapper addressed as fol lows:

Rober t  D .  To lz
Todtman, Epstein, Young, Goldstein & Tunick, P.C.
605 3rd Avenue
New York ,  NY 10016

and by deposi t ing same enclosed in a postpaid proper ly  addressed wraPPer in  a

post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the rePresentat ive

of  the pet i t ioner  here in and that  the address set  for th on said \4t rapPer is  the

last  known address of  the representat lve of  the Pet i t ioner .

Sworn to before me th is
28th^ day of August,  1987.

Aut



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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Augusr 28, L987

Dic-Underhi l l ,  Joint Venture
211 East  46 th  S t ree t
New York, NY 10017

Gentlemen:

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administratlve level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Comrni.ssion may be instituted only
under Article 78 of the Civil Practice Law and Rules, and must be cornmenced, in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

erning the computation of tax due or refund allowed in accordance
sion may be addressed to:

NYS Dept. Iaxati.on and Finance
Audlt Evaluation Bureau
Assessment Review Unit
Bui lding / i9,  State Campus
Albany, New York L2227
Phone # (518) 453-430I

Very truly yours,

STATE TAX COANISSION

reauts Representat ive

r ts  Representa t ive :
ToLz

Epste in ,  Young,  Go lds te in  &  Tun ick ,  P .C.
venue

NY 10016

Inquiri.es cong
with this deci

cc: Taxing B{

Pet i t ion4
Robert D]
Todtman,
60s 3rd $
New Yorkj
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he Matter the Pet i . t ion

UNDERI{ILL, JOINT VENTURE

7,  f iLed a pet i t ion for

ncorporated business tax

Venture, zLL East 46th Street,  New York'

redeterminat ion of a def ic iency or for

under Article 23 of the Tax Law for the

DECISION

for  Redete
Refund of
Ar t ic le  23
and  1980 .

New York I

refund of u

years  1979

A hear

o f f i ces  o f

York, on De

L987.  Pet i

by John P.

lthethe

income, is

1 .  D i

S t ree t ,  New

each of the

rrconstruct

nat ion of  a Def ic iency or  for
orporated Business Tax uuder

the Tax Law for the Years 1979

Pet i t i r ,  Dic-Underhi l l ,  Joint

1980 (F i le  No.  47982) .

g rdas held before Al len Caplowaith, Hearing Off icer,  at  the

State Tax Commission, Two l{orld Trade Center, New York' New

r  11 ,  1986 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  submi t ted  by  l {a rch  24 ,

oner appeared by Robert  D.  ToLz,  Esq.  The Audi t  Div is ion appeared

an,  Esq.  (Herber t  Kamrass ,  Esq. ,  o f  counse l ) .

ISSUE

certain interest income, character ized by pet i t ioner  as r rpassivet t

business tax.t from the inposition of unincorporated

FINDINGS OF FACT

Underhl l l ,  Jo int  Venture (here inaf ter  ' rpet i t ionerr f )  
,  2LI  East  46th

ork,  New York 10017,  f i led a New York State Partnership Return for

ars 1979 and 1980 whereon its kj-nd of business r^tas reported as

t t .  Pet i t ioner was comprised of two equal corPorate partners: Dlc

orat ion and Underhi l l  Construct ion Corporat lon. On both the 1979Concrete



and 1980 re

income. Ac

unincorpora

2 .  O n

Changes to

the followi

(
partner

ship i
(

return.

Since t
t ion  b

income
s t ruc t i
taxable
709 fox

Net

business tax was computed or paid.

ovenber 15, L982, the Audit  Divis ion issued a Statement of Audit

t i t ioner wherein unincorporated business tax was computed based on

explanation:

exemption under Sect ion 709 fot a corporate partner is
liuri t o  t he  l esse r  o f :

-2-

rns, petit ioner claimed an exemption

rdingly, taxable business income was

equal  to  i ts  repor ted net

repor ted as zeto and no

138  .  130 .00

$  92  , 936 .72
-0-

addi t 1 exemption is allowed under Section 709 of the Tax Law.

Your a owable Sect ion 709 exeurpt i -on for  the Dic Concrete Corporat ion

I . s + for  1980 s ince they repor t  a negat ive corporate taxable
or  1980.  Your a l lowable 709 exempt ion for  Underhi l l  Con-

The corporate par tner ts  actual  d is t r ibut ive share of  the

hip income.
The corporate par tner ts  proport ionate share of  the par tner-

after the salary al lowance.
The New York taxable income as shornm on the corporation tax

e Dic Concrete Corporat ion and Underhi l l  Construct ion Corpora-

h repor ted a negat ive corporat ion taxable income for  L979,  no

Corp . ,  i s  $138,130.00  wh ich  represents  the  corpora te
income for 1980. Tota1 addit ional exemption under Sect ion
1 9 8 0  i s  $ 1 3 8 , 1 3 0 . 0 0 .

1979 1980

reported $5 ,089 ,954 .00  $2 ,465 ,548 .00

S t utory exemption 5 ,000 .00
-0-

5 ,000 .00
7 Exemption

e income

.e  at  4L7"

$2 ,323 ,418 .00

92 ,936  .7  2
-0-

Ta

Tax

corrected

ar.,d 4%

$5  ,084 ,  954  .00

$ 228,822.93
-0-Busin credi t

Tax p viously paid
228,822.93

-0-

ADDITI AL TAX DUE $ 228,822.93 $  9 2 , 9 3 6 . 7 2 $ 3 2 1 , 7 5 9 . 6 5 "



3 .  B a

o f  De f i c i e

business

a total  due

4 .  I n

upon which

a
agains
j oint

b
income
partne

5 .  O n

entered int

Div is ionf  s

Taxat
( the  t t

taxpay

f o r

the
due

at t r ib
not in

d on the aforesaid statement,  the Audit  Divis ion issued a Not ice

against pet i t ioner on October 5, 1983 assert ing unincorporated

f o r  1 9 7 9  a n d  1 9 8 0  o f  $ 3 2 1 , 7 5 9 . 6 5  p l u s  i n t e r e s t  o f  $ 1 1 3 , 6 8 9 . 3 4  f o r

f  $ 4 3 5  , 4 4 8 . 9 9 .

ts pet i t ion of Noveuber 9, 1983, pet i t ioner l isted the grounds

l ief  is c laimed. The basic grounds l isted thereon are as fol lows:

The joint venture is entitled to apply as deductions
its income any and all i.ndirect expenses al-1ocab1e to the
nture, but paid by a joint  venturer.

The joint venture is entit, led t.o an exemption against net
ual to the amount of the net income which is included in the

t corporate income allocable to New York.

ember  11 ,  L986,  Mr .  To1z ,  the  pe t i t ioner rs  representa t ive ,

a t 'St ipulat ion of  Par t . ia l  Set t lementr  wi th Mr.  Kamrass,  the Audi t

resenta t ive ,  as  fo l lows:

EREAS, on October 5,  1983,  the New York State Department  of
and Finance ( the t tDepartmentr t )  issued a Not ice of  Def ic iency

t icerr )  for  taxable per iods 1979 and 1980 to the above-referenced
(the "Taxpayert ' ) ;  and

,  the  Not ice  a l leges  add i t iona l  tax  due o f  $32I ,759.65
bot years, plus interest thereonl and

REAS, a Statement of Audit Changes in this matter prepared by

r tment  on November 15,  L982 ref lects that  the addi t ional  tax

ocated as fol lows:

L979 1980
$225w..93 $92- ,936 .7  2

ble to passive income which income the taxpayer contends is

De
is

, the taxpayer is wil l ing to agree to a portion of the

al1eg def ic iency represent ing al l  addit ional taxes excePt for those

r979
$ss8 JT6'. ee

1980
$6$w.73

Total
$3zF .6s

Total
$t,zm7o.tz

udable in Unincorporated Business Taxable Income; and

, the taxpayer contends that the following amounts
te passive income not subject to Unincorporated Business Tax:const i
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WItrEREAS, the tax attributable to the foregoing contested passive
income,l  taxed at the rate of four percent (47.)  is:

L979 1980 Tota l
$22,5,fr68 g 26ffi Js $aeFs3.oz

! i l IIEREAS, the agreed portion of the alleged tax, after reduction
for  the tax at t r ibutabl -e to the contested passive income is :

t t  L979 1980 Tota l

$206W.2s $66,m33 $ z tT,et  o  .ss

NOhr, TIIEREFORE, l-t is hereby sti-pulated and agreed as follows:

I .  For the yeax L979, i t  is agreed that the sum of  $206 '498.25
The remainingaddi t 1 taxes is due and owing from the taxpayer.

$22 ,32 68 of  the proposed def ic iency remains unagreed.  The unagreed

of the proposed deficiency shall remain the subject of the

before the State Tax Commission.

Fo r  t he  yea r  1980 ,  i t  i s  ag reed  tha t  t he  sum o f  $661378 .33
al taxes is due and owing from the taxpayer. The remaining

port
hearin

.39 of  the proposed def ic iency remains unagreed.  The unagreed

of  the proposed def ic iency shal t  remain the subject  of  the

before the State Tax Comission.

$ 1 7 8 , 4
In terest  for  the agreed taxes for  L979 is  determined to be

.60  th rough  December  15 ,  1986 .

$ 4 9 , 6 9
In terest  for  the agreed taxes for  1980 is  determined to be

.77  th rough  December  15 ,  1986 . "

h the issue wi th respect  to  t tpassivet t  in terest  income was not

ra ised in t pet i t ion,  the pet i t ioner  was a l lowed to amend such pet i t ion at

o inc lude said issue.

tota l  in terest  income reported on pet i t ionerr  s  1979 and 1980 New

the hearing

additi
$ 2 6 , 5 5
por t i
heari

York State

pet i t ioner

amounts

for 1979

8 .

Part ial

tnership

t tpass ive t t

A16 .

7 .

returns, inclusive of the amounts norir characterized by

,  l r as  $577 ,257 .00  and  $678 ,940 .00 ,  respec t i ve l y .  Sa id

also reported as interest income on pet i t ionerts Federal  returns

and 1980.

On December 23, L986, Mr. Tolz entered into an t tAmended St ipulat ion of

Settleurentrr with Mr. Kamrass. The anendment incorporated into this
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st ipulat ion consj.sted of the appl icat ion of the proper tax rate ot 4b7" to the

contested t 'passivett  income for L979. On the or iginal  st ipulat ion a tax rate of

47" was appl ied.

9. Pursuant to the aforesaid st ipulat ions, the pet i t ioner conceded the

issues raised in i ts pet i t ion. Accordingly,  the sole remaining issue herein is

whether certain interest income, character ized by pet i t ioner as t tpassivetr

income is exempt from the imposition of unincorporated business tax.

10. Pet i t ioner paid the tax and interest due on the isgues conceded as

fo l lows:

Year Tax Paid In te res t Total

1979  $203 ,707 .67
1980  $  66 ,378 .33

TOTAL TAX AND INTEREST DUE

$176 ,058 .78
$  49 ,  692 .77

$379 ,  766  . 45
$116 ,071 .10

$495 ,  837  .55

11. Pet. i t ioner al leged that the interest income at issue was erroneously

included as taxable business income on its returns for the years 1979 and 1980.

L2. Pet i t ioner al leged that s ince the bulk of the i -nterest income reported

for each year at issue was derived frorn passive investments, rather than from

the business of the entity, such income ls exempt from the imposition of

unincorporated business tax. Petitioner further alleged that the passive

interest income is exempt since the joint venture was not active during the

years at issue.

13. Pet i t ioner did not c laim a deduct ion on i ts returns for salar ies and

wages during 1979 and 1980.

14. The total  interest income character ized by pet i t ioner as passive

non-business income was comprised primarily of interest income derived fron
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GNMA bonds, United States Treasury bi l ls,  co rnercial  paper and cert i f icates of

depos i t .

15. Pet i t ioner invested pr imari ly in cash eguivalents, due to the greater

return, rather than deposit the invested funds in a savings account.

L6, The joint  venture cont inued to exist  beyond the years at lssue. I t

was alleged that during the years at issue lt only remained ln existence for

the purpose of col lect ing open accounts receivable and invest ing i ts funds.

17 ,  Rev iew o f  pe t i t ioner 's  1979 U.S.  Par tnersh ip  Return  shows tha t  pe t i t ioner

had income from Crane Rental  dur ing said year of $96,000.00. Said return also

showed that pet i t ioner paid payrol l  taxes of $46 ,024.00; that pet i t ioner

claimed depreciation on various equipment which had a basis of approximately

$2001000.001 and that j .ncluded in i ts reported cost of  operat ions rpas an amount

pa id  to  subcont rac tors  o f  $240,309.00 .

18. Review of pet i t loner 's 1980 U.S. Partnership Return shows that included

in i ts reported cost of  operat ions were mater ials of"  $92r403.00 and an amount

paid to sub-contractors of $24,240.00. For 1980 pet i t ioner claimed depreciat ion

on t ,he same equipment i t  c laimed depreciat ion on in 1979.

CONCLUSIONS OF LAW

A. That Tax Law $ 705(a) provides, in pert inent Part  that:

ttUnincorporated business gross income of an unincorporated
business means the sum of the items of incone and gain of the business,

of whatever kind and in whatever forn paid, includible !q €lqeq-ageone
e tax Purposes, includi4g :-nggsg

and gain from any property employed in s iness ,  o r  f r om l i qu ida t i on

l lection of installment oblig4tip4q o:[--.9
usiness" (enphasis suppl ied).

B. That the interest income earned by petitioner during the years

issue was properly included in the unincorporated business gross income

to Tax Law S 705(a).  I t  is c lear that pet i t ioner was, dur ing the years

dispute, engaged in the carrying on or liquidation of an unincorporated

at

pursuant

in

business



- 7 -

and was not engaged in activities relating to the investment or reinvestment of

i ts own funds as contemplated in regulat ion 20 NYCRR 203.1(b).  The partnership

returns filed by petitioner reveal that it claimed expenses and deductions

indicative of an entity engaged in business. Furthermore, the interest income

which petitioner claims to be nontaxable passive income represents a small

percentage of i ts reported net income (e.g. ln 1979 reported net income total led

$5,089,954.00 and claimed passive income total led $55B,LL6.99 or LI7";  whi le l -n

1980 reported net income total led $214661548.00 and claimed passive lncome

t o t a l l e d  $ 6 6 3 , 9 5 9 . 7 3  o r  2 7 7 " ) .

C. That pet l t ionerts rel iance on 635 Associates v.  STC '  95 AD2d 913 and

Merr lck V. Tul ly,  68 AD2d 289 is mi.splaced as the instant matter is dist inguish-

able from said cases. In 635 Associates, . ry3,8, the pet i t ioner therein was a

jo in t  venture consist ing of  29 members each of  whom contr ibuted capi ta l  which

auounted to a tota l  o f  $850,000.00.  The contr ibuted capi - ta l  was loaned by

635 Associates to a corporat ion whlch used the money to purchase a leasehold.

The loan f ron 635 Associates to the corporat ion was secured by a leasehold

mortgage and a promissory note and the sole purpose for the formation and

existence of 635 Associates r i las to conserve and protect the leasehold mortgage

and to col lect and distr ibute the proceeds received from the promissory note.

In the j .nstant matter,  pet i t ionerfs act iv i t ies were in no way narrowly def ined

and limited as in 635 Associates. In llerrick, supra, the petitioner therein

was an indlvidual engaged in an unincorporated business and the issue for

review was whether certain other act iv i t ies carr ied on by pet j- t ioner were in

furtherance of his unincorporat,ed business so as to subject the income from

said other activities to the uni-ncorporated business tax.
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D. That the pet i t ion of Dic-Underhi-11, Joint Venture is denied and the

Notice of Def ic iency dated October 5, 1983 is sustained together with such

addit i .onal interest as may be lawful ly owing. Pet i t ioner is ent i t led to a

credit  for amounts previously paid (see Findlng of Fact "10",  supra).

DATED: Albany, New York STATE TAX COMMISSION

AUG 2 81s87

COMMISSI


