
STATE OF NEW YORK

STATE TAX COMMISSION

for Redet,etminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le(s) 23 of the Tax Law
for  the  Years  1976 -  1978.

St,ate of New York :
s s .  :

County of Albany :

Doris E. Steinhardte belng duly sworn, deposes and says that he/she ls an
employee of the State Tax Commission, that he/she is over 18 years of age, and
that on the 18th day of February, 1986, he/she served the withln not ice of
Decision by cert i f ied mai l  upon Carolyn Conpton the pet i t ioner in the withln
proceedinB, b! enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Carolyn Compton
25 Central  Park W.
New York, NY f0023

and by deposit ing s€rme enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

In  Che Matter  of  the Pet i t ion
o f

Carolyn Compton AFFIDAVIT OF MAILING

that the saj-d addressee is the Pet i t ioner
forth on said wrapper is the last known address

That deponent further says
herei"n and that, the address set
o f  the  pe t i t ioner .

Sworn to before me this
18 th  day  o f  February ,  1986.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t , ion
o t

Carolyn Compton

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Unincorporatecl
Business Tax under Art ic le(s) 23 of the Tax Larw
for the Years L976 - 1978.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. SLeinhardt,  being duly sworn, deposes and says that he/she ls an
employee of the Stat,e Tax Cornmission, that he/she is over 18 years of age, and
Ehat on the 18th day of February, 1986, he served the within not ice of Decisi"on
by cert i f ied nai l  upon Leon Lebensbaum, the representat ive of the pet l t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid I^TraPPer addressed as fol lows:

Leon Lebensbaum
550 O1d Country Rd.
H icksv l l le ,  NY 11801

and by deposit ing same enclosed tn a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York,

That deponent further says that the said addressee is the representat ive
of the pet i t i .oner herein and that the address set forth on sald wrapper is the
last known address of the representat ive of t t re pet l t ioner.

Sworn to before me this
18 th  day  o f  February ,  1986.

thor ized to nister oaths
rsuant to Tax aw sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o r

Carolyn Compton

for Redeterminat ion of a Def ic iency or Revisiorn
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le(s) 23 of the Tax La.w
for the Years L976 - L978.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,  being duly sworn, derposes and says that he/she is an
employee of the State Tax Cornnission, that he/she is over 18 years of age, and
that,  on the l8th day of February, 1986, he served the wlthin not ice of Decision
by cert i f ied nal l  upon J. Arthur Robbins the representat ive of the pet i . t ioner
in the within proceeding, bI enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

J. Arthur Robbins
40 Crossways Park Dr.
Woodbury ,  NY 11797

and by deposit ing
pos t  o f f l ce  under
Service within the

That deponent
of the pett t ioner
last known address

same enclosed in a postpaid properly addressed wrapper ln a
the exclusive care and custc,dy of the United States Postal

St,ate of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of thie pet i t ioner.

Sworn to before me this
18 th  day  o f  Feb rua ry ,  1986 .

to adn is ter oaths
sect, lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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February  18 ,  1986

Carolyn Compton
25 Central Park W.
New York, NY i0023

Dear Ms. Compton:

Please take not ice of the Decision of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your right of revlew at, the administrat,ive level.
Pursuant to sect ion(s) 690 & 722 of.  the Tax La.w, a proceeding in court  to
review an adverse decision by the State Tax Cormmlssion may be instituted only
under Article 78 of the Civil Practice Law and Rules, and must be cornmenced in
the Supreme Court of the State of New York, Al.bany Countyr wlthin 4 nonths fron
the  da te  o f  th is  no t ice .

Inqulries concerni-ng the comput,at,ion of tax due or refund allowed lu accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Lltigation Unit
Bui lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

S|TATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive :
Leon Lebensbaum
550 Old Country Rd.
H icksv i l le ,  NY t lB01
and
J. Art,hur Robbins
40 Crossways Park Dr.
Woodbury ,  NY L I797
Taxing Bureauf s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CAROLYN COMPTON

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Ait icte 23 of the Tax Law for the Years 1976
through L978.

DECISION

Peti t ioner,  Carolyn Compton, 25 Central  l lark West,  New York, New York

10023, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated busi.ness tax under Art ic le 23 of the Tax Law for the year:s 1976

through 1978 (Fi le No. 35251) .

A hearing was held before Daniel  J.  Ranal l l i ,  I {ear ing Off icer,  at  t t re

off ices of the State Tax Commlssion, Two World Trade Center,  New York, New

York ,  on  Ju ly  8 ,  1985 a t  1 :15  P.M.  Pet i t ioner  appeared by  J .  Ar thur  Robb ins ,

Esq. and Leon Lebensbaum, Esq. The Audit  Divj ls ion appeared by John P. Dugan,

Esq.  (Kev in  A .  Cah i l l ,  Esq . ,  o f  counse l ) .

ISSUES

I.  Whether  pet i t ioner  f i led a pet i t ion l -or  a hear ing wi th the State Tax

Cosmiss ion \ , r7 i th ln 90 days of  the issuance of  the Not ice of  Def ic iency.

I I .  Whether  the Audi t  Div is ion proper ly  determined that  pet i t ioner  was

subject  to  unincorporated business tax.

I I I .  Whether  penal t ies and interest  in  excess of  the statutory min iuum

should be waived
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FINDINGS OF FAC:T

I .  On Ju ly  23 ,  1981,  the  Aud i t  D iv is lon  issued a  Not ice  o f  Def ic lency

against petitioner, Carolyn Compton, for uni-nc.orporat,ed business tax due in the

amount  o f  $15,73 I .00  p lus  pena l ty  o f  $8 ,4L6.4( i  and in te res t  o f  $2 ,653.71  fo r  a

toqa l  due o f  $26,801.17  fox  the  years  1976 th r :ough 1978.

"  2 .  By  a  le t te r  f rom her  representa t ive ,  da ted  August  26 ,  1981,  pe t i t ioner

protested the Not ice of Def ic iency. The Audit  Divis i .on apparent ly lost the

envelope in trhich the let ter was sent and also fai led to stamp the let ter with

a date of arrival. The Audit Division now mailntains that the protest hras

unt inely f i led because there is no proof that the date on the let ter was the

date  o f  ma i l ing .  Tes t imony f rom pet i t ioner rs  representa t lve ts  s ta f f  lnd ica ted ,

however,  that i t  was off ice pract ice to mai l  :Letters in a nai lbox outside the

off ice at 5:00 P.M. on the day they were wri t ten. Addit ional ly,  a response to

pet i t ionerrs let ter f rom the Tax Appeals Bureau dated December 17, 19Bl requested

a proper porirer of attorney and completion of petition forms. No menti-on was made

that the protest lras untimely which would have been the standard procedure had the

letter been recetved beyond the 90 day f i l ing period.

3. Pet i t ioner lef t  high school at  age L'7 to begin an act ing career.  She

worked in the theater until she married at age 2L. The marriage was terminated

by dlvorce three yeats Later.  Tn 1968 pet i t ioner met a man, hereinafter referred

to as Frank G.,  who operated a theatr ical-  publ ic relat ions f i rm ("the Fl"rmt ') .

Pet i t ioner rdas placed on the payrol l  at  the Firm in 1969; however,  she did not work

for the Firm and, in fact,  was Frank G.ts mist,ress. Frank G. was marr i-ed with two

daughters at the time and his family lived in an apartment on Central Park West in

New York City. Frank G. leased a two-bedroom apartment i.n his o€ro€r also on Central

Park West,  for pet i t ioner.  In 1972, a daughter was born to pet i t ioner and
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Frank G. PeLit ioner thought of hersel- f  as Frank Grs wife and would use his

surname on certain occasions and on document,s such as her driverrs license and

passport , .  She would often help Frank G. in hjs business because, as pet i t ioner

test i f ied, "you would do that with your husband".

4. The Firur was involved in promotional work as part  of  i ts business.

Such work involved utilization of mailing companies to handle the large volume

of mai l ings needed for promotions. In L973, er sole proprietorship, Graphic

Letters (r 'Graphict ' ) ,  was formed to handle somer of the nai l ings for the Firn.

Ini t ia l ly al l  work for Graphic was performed Ert  the Firmfs off ices; however,

as the amount of business increased, the office became too crowded and the

operat ion was moved to pet i t lonerts apartment.  The business address on the

Graphic let terhead was pet i t ionerfs apartment" At the hearing'  pet i t ioner

requested that ,  the Tax Comrniss ion take judic ia l  not ice of  Mat ter  of  Carolyn C.

v .  Frank  G. ,  106 Misc .zd  5 i0  (Fami ly  Ct . ,  New York  County )  in  wh ich  the  cour t

found certain fact,s concerning the formation and operation of Graphic. The

court  found as fol lows:

"Then, Ln L973, aft ,er a successful  jo int  endeavor to meet an
emergency urai l ing deadl iner pet i t ioner and lFrank G.]  decided to
transfer some mailing accounts from the independent nailing houses
then ut i l ized to a mai l ing house to be operated by pet i t ioner.

[Frank G. ]  had encountered dl f f icul t i "es with the mai l ing houses he
had engaged by virtue of the demandl-ng tj,me constraints endemic to
media productions. Those problerns ltere resolved when the
pet i t ionerfs busi-ness assumed responsibi l i ty for the nal l ings. As is
cus tomary ,  pe t i t ioner rs  fees  were  b l l led  to  lF rank  G.  ts ]  c l ien ts
through lFrank G].  Financial ly,  the undertaking proved highly
rewarding. The prof i ts provided income to support  pet i t ioner and the
chi ld.  Supplementary generous contr ibut j -ons were made by
lFrank  G. ] ,  bu t  the  la rge  par t  o f  pe t i t ioner rs  and the  ch i ld 's
expenses  were  pa id  by  the  maJ"L ing  housets  p ro f i t s . t '  106  Misc .2d '  a t
5Ir-5L2.

5. Frank G. 's accountant kept the books for both the Firn and Graphic

and prepared tax returns for pet i t ioner and Fr:ank G. For each year in issue,
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pet i t i .oner f i led New York State income tax resident returns with an attached

Federal  Schedule C (Prof i t  or (Loss) From Busj.ness or Profession) l ist ing

pet i t , ioner as the proprietor of Graphic.  Pet j . t ioner had also set up a Keogh

pension plan for sel f-enployed persons for whi"ch she took a deduct ion in each

year at issue. Pet i t ioner did not report  or pay unincorporated business tax

on the i"ncome from Graphic during the years in issue. In L979, pet i t ioner did

f i le and pay unincorporated business tax on the Graphic income. Pet i t ioner

signed al l  Federal  and State tax returns prepared by the accountant.

6. The only customer of Graphic \^ras the Firm. Frank G. hired the help

employed by Graphic and he directed the operat ion or had an assistant in charge.

Pet i t ioner occasional ly helped stuff  envelopesr during rush periods. The

accountant or Frank G. prepared any checks required for Graphic and petitioner

would sign them at their direction. The accourntant also signed Graphic checks

on occasi.on. Checks to Graphic were sometimesi made out to Frank G. who would

deposit  them in the Graphic checking account.  Frank G. would occasional ly take

money from the Graphic account and deposit it in the personal checking account he

held joint ly with pet i t i .oner.  This account was used to pay pet i t ionerfs personal

l iv ing expenses. I f  she needed addit ional money, pet i t ioner would wri te checks on

the Graphic account to pay for her personal expenses.

7. By 1973 the stress of the relat ionship with Frank G. was causing

pet i t ioner to be depressed. She becane an al"cohol ic and, at t imes'  was near

psychotic according to her psychologist whom she was seeing for therapy five or

six t imes a week. On several  occasions between L973 and 1981 she attempted

suicide. On nany days duri .ng the years at issue, she was incapabLe of gett ing

out  o f  bed.  Pet i t ioner 's  psycho log is t  tes t i f ied  tha t ,  in  h is  op in ion '
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pet i t ionerrs mental  condit ion during the years in issue would have precluded

her from competently running a business.

8. In late L979, pet i t iooer termlnated her relat ionship with Frank G.

He irnnediately formed a new naillng service business in partnershlp with his

wife. A11 of the Flrmrs business which was previously channeled to Graphic

was then sent to the new business. Since the Firm was the only customer of

Graphlc,  Graphic ceased doing business. Pet i t loner,  who is no longer sulcldal

or an actlve alcoholic, eventually went to work as a receptionist at an art gaLLery.

9. Upon audit ,  the Audit  Divis ion determined that pet i t ioner,  as the sole

proprletor of Graphic,  was l iable for unlncorporated business tax.

Pet i t ioner?s tax due was based str ict ly on the informatlon reported on her

Federal Schedule C for each year. Petltioner maintains that her mental and

physical condit,ion prevented her from actually running the business and that

Frank G. was the person in charge of Graphic and he was thus li.able for the

unincorporated business tax.

CONCLUSIONS OF LAW

A. That, inasmuch as the Audit Division failed to stamp the letter with

a receipt  date,  the date on the le t ter  wi l l  be considered the date of  f l l ing.

This ls  especia l ly  t rue in  l lght  of  the fact  that  the Audi t  Div is ion actual ly

recelved the letter and no response r/ras ever made to petit ioner indi-cating that

the le t ter  was received beyond the f i l ing date.  Therefore,  s ince the date on the

let ter  was wi th in 90 days of  the issuance of  the Not lce of  Def lc i€rc l r  i t  wi l l  be

deemed to have been timelv fi led.

B.  That  sect ion 701(a)  of  the Tax Law imposes a tax on the unincorporated

business income of  every unincorporated business whol ly  or  par t ly  carr ied on
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within New York St,ate. An unincorporated business means any trade, business or

occupat i .on conducted, engaged in or being l iquidated by an individual or

unincorporated ent i ty.  Tax Law S 703(a).

C. That the quest i-on in this matter is not whether pet i t j -oner was

competent to operate a business or whether she, personal ly,  ran the busi.ness

but '  rather '  whether a busl.ness existed, the income from which was subject to

uni-ncorporated business tax and whether pet l t ioner l {as the sole proprietor of

that business. Al though pet i t ioner may not,  have been competent to effect ively

operate a business during the years in issue, the fact remains that she derived

al l  of  the economic benef i ts f lowing from ownership of Graphic.  Vir tual ly al l

of her income for those years came frorr Graphic and she could write checks on

the Graphic account any time she had personal expenses to meet. Petit,ioner

reported al l  the incone received from Graphic as business income on her Federal

Schedule C for each year ln issue and, moreover,  she derived the benef i t  of  a

deduct ion for concribut ions to a Keogh ret i renent plan which plan, dur ing the

years in issue, was available t,o persons who derived earned j"ncome from a

business or profession which they owned or conducted, or who had earned income

f rom a  par tnersh lp  in  wh ich  they  were  par tners .  I .R .C.  $  401(c ) .

The fact that Frank G. started pet i t ioner in the business, hired her

enployees, provided his f i rm as Graphicrs only customer, shared his accountant

with her and directed the operat ion does not make pet i t ioner any less a sole

proprietor of Graphic.  I f  an individual hired a manager and staff  to courpletely

run a business, that individual would st i l l  be subject to unincorporated business

tax on the income derived from the business. Therefore, pet i t ioner,  as the sole

proprietor of Graphi-c, was the owner of a business from which she derived income

and was subject to unincorporated business tax on such lncome.
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D.  That  sec t ions  685(a) ( t )  and 685(a) (2 )  o f  the  Tax  Law prov ide  fo r

penalt ies for fai lure to f i le a tax return and fai lure to pay the tax shown on

the return, respect ively,  unless i t  is shown that such fai lure is due to

reasonabLe cause and not due to wi l l fu l  neglect.  In view of pet i t ionerrs

mental and physical conditi"on during the years in issue, her complete

dependence on Frank G. and his accountant to properly conplete and f i le her

tax returns and the fact that she only considered herself  to be helping

Frank G. with his business rather than operat ing her own, there was reasonable

cause for fai lure to f i le a return and, elear ly,  there exlsted no gross negl igence

or wiLl ful  lntent on pet i t ionerts part  to disobey the taxing statutes. 20 NYCRR

I02.7  (b ) (10) .  There fore ,  pena l t ies  imposed under  sec t ions  685(a) (1 )  and 685(  ) (2 )

are  cance l led .

E. That the petlt ion of Carolyn Compton l-s granted to the extent

Ehat  the Audi t  Div is ion isindlcated in  Conclus ions of  Law t tAt t  and t tDt t ;

d i rected to modi fv  the Not ice of  Def ic iencv

and that ,  except ,  as so granted,  the pet i . t ion

issued JuLy 23'  1981 accordingly;

is in al l  other respects denied.

TAX COMMISSIONDATED: Albany, New York

F HFi r. ir i':'::,r
STATE

PRESIDENT


