
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Samuel B. & Sarah G.

Pet i t lon

Cohen AFFIDAVIT OF MAILING

for Redetermlnat ion of a Def ic lency or Revlsion
of a Determination or Refund of Unlncorporated
Buslness Tax under Art ic le(s) 23 of the Tax Law
for  the  Years  L979 -  1980.

St,ate of New York :
s s .  :

County of Albany t

David Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Connission, that he/she is over 18 years
of age, and that on the 27th day of March, 1986, he/she served the withln
not, lce of declsion by cert i f l "ed mai l  upon Samuel B. & Sarah G. Cohen the
pet l t ioner in the wlthin proceeding, by encloslng a true copy thereof ln a
securely sealed postpaid r^rrapper addressed as fol lows:

Sanuel B. & Sarah G. Cohen
7L-28 Yel lowstone Blvd.
Fores t  H l I1s ,  NY LL375

and by deposlting same enclosed ln a postpal"d properly addressed wrapper tn a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

sal-d addressee is the pet i t ioner
said wrapper is the last known address

Sworn to before me this
27 th  day  o f  March ,  1986.

to  adminls ter
Tax Law sec
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NIarch 27, 1986

Samuel B. & Sarah G. Cohen
7I-28 Yel lowstone BIvd.
Fores t  H i l l s ,  NY IL375

Dear  Mr .  &  Mrs .  Cohen:

Please t ,ake not ice of the decision of the State Tax Commlssion enclosed
herewith.

You have now exhausted your right of revl"ew aE the admlnlstrative level.
Pursuant,  to sect ion(s) 690 & 722 of.  the Tax Law, a proceeding in eourt  to
revlew an adverse decision by the State Tax Conmisslon may be instttuted only
under Artlcle 78 of the Clvil Practlce Law and Rules, and must be conmenced ln
the Supreme Court of the State of New York, Albany County, wlthin 4 months from
the da te  o f  Eh is  no t ice .

Inguiries concerning the computatlon of tax due or refund allowed tn accordance
wl, th this decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigation Unit
Bullding if 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaurs Representat. ive

PeEit ioner t  s Representat ive :
Melvin J. Huber
60 East 42nd Street
New York, NY 10065



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Peti.tion
:

o f
:

SA},IUEL B. COHEN AND SARAI1 G. COHEN DECISION
:

for Redeterml"nat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under :
Art ic le 23 of the Tax Law for the Years 1979
and 1980.  :

Pet i t ioners, Samuel B. Cohen and Sarah G. Cohen, 7I-28 Yel lowstone Boulevard,

Fores t  H i l l s ,  New York  1 I375,  f i l ed  a  pe t i t ion  to t  redeterminat ion  o f  a  de f ic iency

ot for refund of unincorporated busi"ness tax under Article 23 of the Tax Law

for the years 1979 and 1980 (Ft1e Nos. 48233 and 48983).

A hearing was held before Al len Caplowaith, Hearing Off icer,  at  the off lces

of the State Tax Coumlssion, Two World Trade Center,  New York, New York, on

September  10 ,  1985 a t  9 :15  A.M. ,  and cont inued to  conc lus ion  on  September  26 '

1985 a t  9 :15  A. I I .  ,  w i th  a l l  b r ie fs  to  be  submi t t ,ed  by  Novenber  15 ,  1985.

Petitioners appeared by Melvin Jay Huber, Esq. The Audit Divisi"on appeared by

John P.  Dugan,  Esq.  (Herber t  Kamrass ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner Samuel B. Cohen's act iv ic ies as an lnsurance agent for

the Provident Mutual Life Insurance Company of Philadelphia during the years

1979 and 1980 conscltut ,ed the carrying on of an unincorporated business, thereby

rendering his comnissions derived therefrom subject to unincorporated buslness

tax.

FINDINGS OF FACT

1. Pet i t ioners, Samuel B. Cohen and Sarah G. Cohen, t inely f i led New York

State insome tax resident returns for the years 1979 ar.d 1980 under fil ing
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statustrMarr ied f i l ing separately on one return.rr  On such returns, Samuel B.

Cohen (hereinafter "pet i t ioner")  reported business income derived from the sale

o f  insurance o f  948,824.00  and $59r936.00 ,  respec t ive ly .  Annexed to  each

return l ' ras a Federal  Schedule C, Prof i t  or (Loss) From Buslness or Profession'

whereon pet i t ioner reported the income and deduct ions attr ibutable to his

insurance sales act, lv i t ies. Pet i t ioner did not f l le an unlncorporated buslness

tax return for ei ther year at lssue.

2. On May 16, 1983, the Audit  Divis ion issued a Stat,ement of Audit

Changes to petitioner wherein hi-s reported business lncome was held subject to

unincorporated business tax based on the explanation that ttThe activlties in

which you are engaged const i tut ,e the carrying on of an unincorporated business.. ." .

Accordingly,  on August 19, 1983, the Audit  Divis ion issued a Not lce of Def ic lency

against pet l t ioner and his wifel  assert lng unincorporated buslness tax for the

y e a r s  1 9 7 9  a n d  1 9 8 0  o f  $ 3 , 7 4 4 . 5 2 ,  p l u s  i n t e r e s t  o f  $ 1 , 1 9 9 . 0 5 ,  f o r  a  t o t a l  d u e

o f  $ 4  , 9 4 3 . 5 7  .

3. Petitioner argued that he maintained an employer-employee relationship

with the Provi-dent Mutual Life Insurance Company of Philadelphia ("Provident")

durl"ng the years at issue and, accordingly, his income derived therefrom is

exempt from the imposit ion of unincorporated business tax. However,  he did not

contest the inposition of said tax on his tnsurance sales income derived fron

companies other than Provident.

4. During L979" pet ic ioner derived gross receipts from his insurance

sa les  ac t iv i t ies  o f  $59,739.00 .  0 f  sa id  amount ,  $41,689.84  was der ived  f rom

Sarah G.  Cohenrs
of Def ic iency was
lhereon.

income is not at  issue herein. Accordingly,  the NoEi"ce
erroneous wlth respect to the inclusion of her name
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Provldent.  During 1980, pet i t loner derived gross receipts from his insurance

sa les  ac t iv i t , ies  o f  $74,382.00 .  Of  sa id  amount ,  $48,035.65  was der lved  f rom

Provident.  The balance of such gross receipts was derived each year from

approximately ten to twelve insurance companies other than Provident.

5. During the years at issue, pet i t ioner,  who was attached to Provldent, 's

New York Clty branch off ice located at 60 East 42nd Street,  sold insurance for

Provident under a Special  Agent 's Career Agreement which provided, ln part ,

tha t :

I 'Nothing contained herein shal l  be construed to create the
relation of employer and employee between the Company and the Special
Agent,  except as ot,her lr ise provided by 1aw. The Special  Agent shal l
be free to exercise hj"s own judgement as to the persons from whou he
wil l  sol l "c i t  appl icat ions and as to the t ime, place and manner of
solicitation, but, the applicable st.atutes and governmental regulations
pertaj .ning to the conduct of the buslness covered hereby, as wel l  as
the regulations from tine to time adopted by the Conpany respecting
its rnethods of doing buslness shall be observed and conforrned to by
the  Spec la l  Agent . "

6. Pet i t ioner has sold insurance for Provident since 1956. When he

conrnenced his relatlonship with Provldent, said company provided petitioner

with a program of basic training which eovered areas of contractual provisions'

prospect ing techniques, market ing conceptsr establ lshing admlnlstrat ive systems

and serviclng of exist ing pol icyholders. During thls period of basic training,

pet i t loner received direct supervision on a dal ly basis.  Subsequent to the

completion of baslc training, which lasted approxirnately two months' the di-rect

supervision of pet, i " t ioner,  both in the f ie ld and the off icer gradual ly dininished

to a point several nonths later where such direct supervision became unnecessary.

Subsequent to the basic trainlngr pet i t ioner received periodi"c trai-ning with

respect, to new developments on both the company and agency levels.

7. Provident furnlshed pet i t ioner with off ice space, cler ical  and secre-

tari"al assist,ance and local telephone service wit,hout, cost.
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8. Provident provided coverage for pet i t ioner under i ts group health,

accident and t ,erm l l fe lnsurance pol ic ies. I t  also provided pet i t toner with

disabi l i ty benef l ts and covered him under i ts pension plan.

9. Provident 's home off ice wlthheld social  securi ty taxes fron pet i t ionerrs

compensatton. I t  also paid the employerrs port ion of social  securi ty taxes on

pet,itiooer I s compensation.

10. Provident paid for pet i t lonerrs advert is ing expenses. The advert is ing

expenses deducted on pet i t ionerrs Federal  schedules C were with respect to

greet ing cards pet i tLoner mai led to his cl ients for occasions such as bir thdays

and hol idays.

11. Pet i t ioner was not required to meet a product ion quota ln order to be

ent i t led to che aforestated benef l ts provided to him by Provident.

12. Petit,ioner was not forbldden from placLng insurance h'ith companles

other than Provident. Provident not only permitted such action, but actually

encouraged it ln order to maintain the goodwill of lts clients and enhance the

image of the agent. Provident even pernltt,ed brokerage representatives of

other companies to physical ly vis l t  i ts agents at the Provldent off ice to

discuss the placement,  of  business with other companies. Pet i t ionerts supervisor

had no control  over pet i t ionerts sales of the products of other insurance

companies.

13. Pet, i t ioner sold predominant ly l i fe and disabl l i ty insurance for

Provident.  For the other insurance companies, he sold l i fe and disabi l l ty

insurance as well as major nedical and group insurance policies.

L4, Pet i t , loner completed his paperwork with respect to sales made for

companies other than Provident at both his Provident off ice and hls off ice

maincained ac home.
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15. Pet,itioner was lssued a Wage and Tax Statement from Provident during

each year at issue. However,  such statements designated his status as non-emPloyee.

No stat,e or local income taxes were withheld from hl"s compensation from Provident.

L6. Provident did not direct pet i t ioner as to whom he may sol ic i t  new

business from. Pet,it,ioner tras not requlred to submlt a schedule detailing his

movements in the fiel-d.

CONCLUSIONS 0F LAI^I

A.  That  " [ i ] t  ls  the degree of  contro l  and d i rect ion exerc ised by the

employer which determi"nes whether the taxpayer is an employee or independent

contractor subject to the unincorporated business tax. ' r  Liberman v. Gal lman

( 1 9 7 7 ) ,  4 t  N . Y . 2 d ,  7 7 4 ,  3 9 6  N . y . S . 2 d ,  t 5 9 .

B. That regulations promulgated by the State Tax Conmisslon during the

period at issue herein provide:

"[w]hether there is suff ic ient dtrect ion and cootrol  which results in
the relatlonshlp of employer and employee will be determined upon an
exami-nation of all the pertinent facts and circumstances of each
c a s e . t t  2 0  N Y C R R  2 0 3 . 1 0 ( c ) .

C. That a June 9, 1959 rul ing by Ehe State Tax Conmission, reported

original ly at 20 NYCRR 28L.3, stat ing the factors to be considered ln determining

whether or not an insurance agent is subject to unincorporated buslness tax

prov ides :

'rA full-time insurance soltciting agent whose princlpal activiLy ls
the solicitation of insurance for one life insurance company and who
is forbidden by contract or practice frour placing insurance with any

off ice space provided by the company or i ts general  agent,  is furnished
stenographic assistance and telephone faci l i t ies wl"thout cost,  i .s
subject to general and particular supervision by his company over
sales, is subject to company est,abl ished product ion standards, wi l l
generally not, be subject t,o the unincorporated busj"ness tax on commis-
sions received fron his pr ime company.. .  In every case al l  the rele-
vant facts and circumstances wi l l  be considered before a decisi"on ls
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made whether or not the,,agent is subject t,o the unincorporated business
tax . r r  (emphas is  added) . '

D. That in view of all of the relevant facts and circumstances herein,

pet i t ioner rras not,  subject to suff ic ient direct ion and control  Lo be considered

an employee of Provident, but rather lras an independent contractor. Therefore,

pet i t ionerrs act iv i t les for Provldent,  as wel l  as those for the var ious other

insurance companles durlng the years L979 and 1980, consEituted the carrying on

of an unincorporated business in accordance with the meaning and intent of

sect ion 703(a) of the Tax Law. Accordingly,  pet i t ioner 's income derived fron

the sale of insurance during the years at issue was thus subject to the imposition

of unineorporated business tax.

E. That the Not ice of Def ic lency issued August 19, 1983 is cancel led

lnsofar as i t  appl ies to Sarah G. Cohen (see Flnding of Fact "2",  supra).

F. That the pet i t ion of Samuel B. Cohen is denied and the Not ice of

Def ic lency issued August 19, 1983 is sustained, together wlth such addit ional

interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

|\ilAR A ? PS6
PRESIDENT

The essence of
as provided in
N Y C R R  2 0 3 . 1 0 ( b )

this ruling is encompassed by the
current regulat ions of the s8ate
whlch became effective February

def inl t ion of "employee"
Tax Courmission found at. 20
1 ,  r 9 7 4 .


