
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Clarke & 0rSullivan tr'Iines & Liquors

for Redetermination of a Deficiency or Revisl-on
of a Determination or Refund of Unincorporated
Business Tax under Art ic le(s) 23 of the Tax Law
for  the  Year  1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet 1"1. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she ls over 18 years
of age, and that on the 3rd day of July,  1986, he/she served the wLthin not ice
of Decision by cert i f ied mai l  upon Clarke & OrSul- l ivan Wines & Liquors the
pet i t ioner in the withln proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Clarke & OfSul l ivan Wines & Liquors
30 Henry Street
Orangeburg, NY 10962

and by depositing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
hereln and that the address set
of the pet i t ioner.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Sworn to before me this
3rd  day  o f  Ju ly ,  1986.

Autty'drlzed to n is te r
pursYant to Tax Law sect



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Cornel ius OrSul l ivan
and Mar ie O'Sul l ivan (Deceased)

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Deternination or Refund of Personal Income
Tax under Ar t ic le(s)  22 of .  the Tax Law for  the
Years  1979  -  1981 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of A1-bany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 yeara
of age, and that on the 3rd day of July,  1986, he/she served the within not ice
of Decision by cert i f ied mai l  upon Cornel ius OtSul l ivan, and Marie OrSul- l ivan
(Deceased) the pet i t ioner in the within proceeding, by enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as fol lows:

Cornelius O I Sul-l-ivan
and Marie OfSul l ivan (Deceased)
22 Quake Lane
Pearl  River,  NY 10965

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusi-ve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
3rd day of July '  1986.

that the said addressee is the pet i t ioner
forth on said wrapper is the l-ast known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

Michael Clarke AFFIDAVIT OF MAILING

for Redeterninat ion of a Def ic iency or Revision
of a Determi-nation or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r s  1 9 7 9  -  1 9 8 1 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Comrnission, that he/she is over 18 years
of age, and that on the 3rd day of July,  1986, he/she served the wlthin not lce
of Decision by cert i f ied mai l  upon Michael J.  Cl-arke the pet i t ioner l -n the
within proceeding, by encl-osing a true copy thereof in a securel-y sealed
postpaid wrapper addressed as fol lows:

Michael J. Clarke
30 Henry  S t .
Orangeburgr NY 10962

and by deposit ing same encLosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

o f
J .

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me this
3rd  day  o f  Ju ly ,  1986.

says that the said addressee is the pet i t ioner
set forth on said l4Trapper is the last known address

rLzed to is te r
ant to Tax Law sect



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Clarke & OrSul l ivan Wines & Liquors

for Redetermlnation of a Deficiency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Art ic le(s) 23 of the Tax Law
for the Year 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmission, that he/she is over 18 years
of age, and that on the 3rd day of July,  1986, he served the within not ice of
Decision by cert l f ied rnai l  upon Murray L. Korn, the representat ive of the
petit,ioner in the within proceeding, by enclosi.ng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Murray L. Korn
Korn, Rosenbaum, Phillips & Jauntig
117 Route  9W
Haverstraw, NY 10927

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the petitioner herein and that the address set forth on said r^trapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me thLs
3 rd  day  o f  Ju l y '  1986 .



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Cornel ius OrSul l ivan
and Marie OfSul l - ivan (Deceased)

for Redeterminat ion of a Def ic iency or Revision
of a Determinati-on or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Years  L979 -  1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Coumission, that he/she is over 18 years
of age, and that on the 3rd day of July,  1986, he served the within not ice of
Decision by cert i f ied rnai l  upon Murray L. Korn, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid \rrapper addressed as fol lows:

Murray L. Korn
Korn, Rosenbaum, Phillips & Jauntig
117 Route  9W
Haverstraw, NY 10927

and by depositing same enclosed in a postpaid properl-y addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
3rd  day  o f  Ju ly ,  1986.



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of
o f

Michael J.

the Pet i t ion

Clarke AFFIDAVIT OF MAILING

for Redeterninatlon of a Deficiency or Revision
of a Determination or Refund of Personal Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Years L979 -  1981.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, bel-ng duly sworn, deposes and says that
he/she is an employee of the State Tax Comnission, that he/she is over 18 years
of age, and that on the 3rd day of July,  1986, he served the withln not i-ce of
Decision by cert i f ied rnai l  upon Murray L. Korn, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely seal-ed posfpaid wrapper addressed as fol lows:

Murray L. Korn
Korn, Rosenbaum, Phillips & Jauntig
117 Route 9W
Haverstraw, NY 10927

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper ln  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Service within the State of New York.

That deponent further says that the said addressee is the rePresentative

of  the pet i t ioner  here in and that  the address set  for th on said ht rapper is  the

last  known address of  the representat i -ve of  the pet i t ioner .

Sworn to before me this
3 rd  day  o f  Ju l y ,  1986 .

ed to
ant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

July 3, 1986

Clarke & OrSulllvan !'l ines & Ll.quors
30 Henry Street
Orangeburg, NY L0962

Gentlemen:

Please take notice of the Decision of the State Tax Comnlsslon enclosed
herewith.

You have now exhausted your rlght of review at the admlnistrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding ln court  to
review an adverse decision by the State Tax ComrnlssLon may be instltuted only
under Article 78 of the Civil PractLce Law and Rules, and must be commenced ln
the Supreme Court of the State of New York, Albany County, wl"thin 4 months from
the date of this not ice.

Inqulrl"es concerning the computatlon of tax due or refund allowed ln accordance
with thls decislon may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Revlew Unit
Bul1-dlng /19, Stace Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureauts Representat lve

Peti t ioner I  s Representat ive :
Murray L. Korn
Korn, Rosenbaum, Phillips & Jauntlg
117 Route 9W
Haverstraw, NY L0927



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

July  3,  1986

Cornel ius OrSul l lvan
and Mar ie OfSul l ivan (Deceased)
22 Quake Lane
Pear l  River ,  NY L0965

Dear  l ( r .  OfSu l l l van :

Please take nocice of the Decision of the State Tax Counission enclosed
herewtth.

You have now exhausted your rlght of review at the adminlstratlve level.
Pursuant to section(s) 690 of the Tax Law, a proceeding in court to revlew an
adverse declsion by the State Tax Conmission nay be lnstituted only under
Artlcle 78 of the Civil Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr withln 4 nonths fron the
date of thl"s not ice.

Inqulries concernlng the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Revi-ew Unic
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxing Bureaurs Representat lve

Petl tLoner t  s Representat lve :
Murray L. Korn
Korn, Rosenbaum, Phlllips & Jauntig
117 Route  9W
Haverstraw, NY L0927



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Michael J. Clarke
30 Henry  S t .
Orangeburgr NY 10962

Dear Mr. Clarke:

Please take not ice of the Declslon
herewith.

July  3,  1986

of the State Tax Commisslon enclosed

You have now exhausted your rlght
Pursuant to sect ion(s) 690 of the
adverse decisl-on by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at the adminlstrative level.
Tax Law, a proceeding ln court to revlew an
Commlssion may be instituted only under

Law and Rulesr and must be commenced in the
York, Albany County, within 4 months from the

lnquirles concernl.ng the computat{on of tax due or refund allowed in accordance
with this decislon may be addressed to:

NYS Dept. Taxatlon and Ftnance
Audit Evaluat,ion Bureau
Assessment Revlew Untt
Bullding il9, State Campus
Albany, New York L2227
Phone / l  (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureauf s RepresentatLve

Pet,itioner t s Representatlve :
Murray L. Korn
Korn, Rosenbaum, Phlllips & Jauntig
117 Route  9W
Haverstraw, NY 10927



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o r

CLARKE AND OISULLIVAN WINES & LIOUORS

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year 1980.

In the Matter of the Pet i t ion

o f

CORNELIUS O'SULLIVAN
AND MARIE OISULLIVAN (DECEASED)

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Years 1979, 1980 and
1 9 8 1  .

DECISION

In the l*latter of the Petit ion

o f

MICHAEL J. CLARKE

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under ArtieLe 22
of  the Tax Law for  the Years L979,  1980 and
1 9 8 1  .

Peti t ioner,  Clarke and OtSul l ivan Wines & Liquors, 30 Henry Street,

Orangeburg, New York 10962, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of unincorporated business tax under Art ic le 23 of the Tax Law

f o r  t h e  y e a r  1 9 8 0  ( F i l e  N o .  5 2 1 5 8 ) .

Pet i t ioners, Cornel ius OrSul l ivan and Marie OrSul l ivan (deceased),  22

Quake Lane, Pearl  River,  New York 10965, f i led a pet i t ion for redeterminat ion



-2 -

of a def ic iency or for refund of personal income tax under Art ic le 22 of th.e

Tax Law fo r  the  years  1979,1980 and 1981 (F i le  Nos.  52155 and 52156) .

Pet i t ioner,  Michael J.  Clarke, 30 I lenry Street,  Orangeburg, New York

L0962, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art l -c le 22 of the Tax Law for the years 1979, 1980

a n d  1 9 8 1  ( F i l e  N o .  5 2 1 5 7 ) .

A consol- idated hearing was held before James l{oefer,  Hearing Off icer '  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

Y o r k ,  o n  N o v e m b e r  2 2 , 1 9 8 5  a t  9 : 1 5  A . M . ,  w i t h  a l l  b r i e f s  t o  b e  s u b m i t t e d  b y

January 22, 1986. Pet i t ioners appeared by Murray L. Korn, C.P.A. The Audit

Divis ion appeared by John P. Dugan, Esq. (Herbert  Kamrass, Esq.,  of  counsel) .

ISSUE

Whether i t  was proper for

reported net income based upon

the Audit  Divis ion to increase pet i t ionersl

the  resu l ts  o f  a  sa les  tax  aud i t .

FINDINGS OF FACT

1. Clarke and 0tSullivan l{ines & Liquors was a partnership engaged in the

retai l  sale of wine and l iquor.  Cornel ius OfSul l ivan and Michael J.  Clarke

were i ts only partners and each partner shared equal ly in the partnership I  s

prof i ts and/or l -osses. The partnership was formed on or about January 23, 1979

and the business was sold on June 4, 1981.

2. Sometime in 1981, the Audit  Divis ion, through the sales tax audlt

sect ion of i ts White Plains Distr ict  Off ice, conducted a f ie ld audit  of  the

partnership to determine if the proper amount of sales tax was collected and

remit ted. The sales tax audit  was conducted using a purchase markup analysis.

A wine markup of 47 percent and a liquor markup of 23 percent was computed by
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the sales tax auditor by comparing purchases for the month of Apri l ,  1983 to

sel l ing pr ices fron the month of July,  1983.

3. Petitioners disagreed with the markups deternined by the sales tax

auditor on the basi-s that he used sel l ing pr ices from a perlod after the

business had been sold. The sales tax auditor,  apparent ly recognizing that

some distort ion may have occurred by using sel l ing pr ices from a period when

petitioners were not the owners of the liquor store, reduced the wine markup to

40 percent and the l iquor markup to 17 percent.  These revised markups were not

determined as the result  of  any comparison of purchases to sel l ing pr ices and

were apparently markups which the sales tax auditor believed l^Iere applicable to

pet i t ioners r  bus iness .

4. Uslng the revised wine markup of 4O percent and revised llquor markup

of L7 percent,  the sales tax audltor computed addit ional sales tax due of

$1 ,S39.56  in  the  fo l low ing  manner :

$ r22 ,665  . 00

263 ,  606  .00
$ffi6',

33 ,598  . 00
ffib'd

314 ,1B4 .00
$  38 ,489 .00

.04
L , 5 3 9 . 5 6

5.  Pet i t ioners d isagreed wj . th  the computat lon of  addi t ional  sa les tax due

and pursued a resolut ion of  the mat ter  wi th the Audi t  Div is ion.  Al though in

disagreement with the computation of sales tax due, petit ioners ult imately

agreed to the assessment  for  the fo l lowing reasons:

Wine purchases
Add 407. markup
Wine sales
Liquor purchases
Ad,d 177" markup
Liquor sales
Audited gross sales
Less nontaxable sales
Audited taxable sales
Less reported taxable sales
Addit ional taxable sales
Tax rate
Sales tax due

$  87 ,618 .00
35 ,047  .00

$225 ,304 .00
38 ,302 .00
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i )  the business had been sold and a substant ial  sum of money from said

sale was being held in escrohr pending the outcome of the sales tax audit.;

i i) the amount of tax due was relatively sma1l and the payment of

professional fees to contest the audit  f indings would have equal led or

exceeded the al leged tax due; and

iii) the individual who had purchased the liquor store from petitioners

was himself  t ry ing to sel l  the business and the proposed sale could not be

completed unt i l  pet i t ioners resolved the sales tax audit  matter.  Pet i t ioners

were being pressured to sett le the sales tax audit  matter so that the

lLquor store could once again be sold.

6. Neither pet i t ioners nor their  representat ive were lnformed at any

point in the course of the sales tax audlt  that the results would or night be

employed to determine personal- l-ncome and unincorporated business tax deficiencies.

7. After pet i t ioners consented to the results of the sales tax audit ,

said results were forwarded to the income tax audit section in the !trhite Plains

District Office. An income tax field audit was subsequently commenced and the

income tax auditor assigned to the case chose 1980 as a sample year to audit .

The income tax auditor intended to reconstruct pet i t ionerst income using the

cash avai labi l i ty analysis method. ?he partnership and Michael J.  Clarke

maintained records suff ic ient to perform a cash avai labi l i ty analysis '  however,

Cornelius OrSullivan was missing bank statements and the incone tax auditor

determined that,  without these records, an accurate cash avai labl l i ty analysis

could not be performed with respect to Mr. 0rSul- l ivan. The auditor further

determined that a cash availabl-lity analysis had to be performed with respect

to al l  three pet i t ioners in order to be accurate and, since this was not
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possible, he decided to ut l l ize the results produced by the sales tax purchase

markup analysis.

B. In order to make the sales tax audl-t adjustrnents appJ-icable for

personal income and unincorporated business tax purposes, the income tax

auditor made the fol-lowing determinations:

( i )  t h a t  t h e  i n c r e a s e  i n  g r o s s  s a l e s  o f  $ 3 6 , 7 2 L . 0 0  ( $ 3 8 6 , 2 7 I . 0 0

aud i ted  gross  sa les  less  $349r550.00  repor ted  gross  sa les)  de tern ined

pursuant to the sales tax purchase markup analysis resulted tn addttional

net income for personal income and unincorporated business tax purposes of

$ 3 6 , 7 2 L . 0 0 ;  a n d

(i i )  that s ince the sales tax audit  encompassed the period Decenber 1,

1978 through May 31, 1981, the addit ional l -ncome of $36,72I.00 was appor-

t ioned to the calendar years 19781 ,  Lglgl ,  1980 and 1981 in the sums of

$ 4 1 7 . 0 0 ,  $ 1 1 , 7 5 5 . 0 0 ,  $ L 7 , 0 2 6 . 0 0  a n d  $ 7 , 5 2 3 . 0 0 ,  r e s p e c t i v e l y .

g. (a) On February 15, L984, the Audit  Divis ion issued a Statement of

Unincorporated Business Tax Audit Changes to the partnership which increased

p a r t n e r s h i p  i n c o m e  b y  $ f 7 , 7 5 5 . 0 0 ,  $ 1 7 , 0 2 5 . 0 0  a n d  $ 7 , 5 2 3 . 0 0  f o r  L 9 7 9 , 1 9 8 0  a n d

1981, respect ively.  Based on the aforementioned Statement,  the Audit  Dlvis ion,

on Apri l  11, 1984, issued a Not ice of Def ic iency to the partnership for the

year 1980 assert ing addit ional unincorporated buslness tax due ot $257.25'  plus

i -n te res t  o f  $92.66 ,  fo r  a  to ta l  a l leged ly  due o f  $349.91 .  No tax  was asser ted

For unincorporated business tax purposes,
at issue as the statute of l i rni tat ions for
completion of the l-ncome tax audit.

the years 1978 and 1979 are not
assessment had expired before
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due for the year 1981 since the unincorporated business tax rate for said year

I i tas  Zef  O perCent .

(b) On March 30, 1984, the Audit  Divis lon lssued a Statement of PersonaL

Incone Tax Audit  Changes to Cornel ius OrSul l ivan for the years L979,1980 and

1 9 8 1  i n c r e a s t n g  r e p o r t e d  i n c o n e  b y  $ 5 , 8 7 8 . 0 0 ,  $ 8 , 5 1 3 . 0 0  a n d  $ 3 , 7 6 1 . 0 0 ,  r e s p e c -

t ively.  The increases r^rere based on pet i t ionerts distr ibut ive share (507) ot

the adjustments made to the partnershipts income for these same years. On

March 30, 1984, the Audit  Divis ion issued a Not iee of Def ic iency to Cornel ius

O'Sul l lvan for the years 1980 and 1981 proposing addlt ional New York State

persona l  income tax  due o f  $11343.36 ,  p lus  in te res t  o f  $408.99 '  fo r  a  to ta l

a l leged ly  due o f  $1 ,752.35 .  A  second Not ice  o f  Def ic iency '  a l -so  da ted  March  30 '

Ig84, was issued to Cornel ius OtSul l ivan and Marie OtSul l ivan2 (deceased) for

q
the year 1979" proposing addit ional New York State personal income tax due of

$ 3 5 7 . 5 6 ,  p l u s  i n t e r e s t  o f  $ 1 5 9 . 2 4 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 5 1 6 . 8 0 .

(c) On February 15, !984, the Audit  Divis ion issued a Statement of

Personal Income Tax Audit  Changes to Michael J.  Clarke for the years 1979, 1980

and 1981. On said Statement the Audit  Divl-s ion proposed, inter 9!11-,  to

increase repor ted  j .ncome by  $5 ,877.00  fo r  1979,  $8 ,513.00  fo r  1980 and $3 ,762.00

Marie 0tSullivan (deceased) is involved in this proceeding solel-y as the
result of having filed a joint income tax return wlth Cornelius
O I Sul-livan.

The Audit Division determined that for personal lncome tax PurPoses the

statute of lirnitations for assessment had not expired for the yeat L979

since there existed a 25 percent omission of income [Tax Law S683(d) (1) ] .

Pet i t ioner Michael J.  Clarke contests only those adjustrnents which stem
from the sales tax audit findings and concedes the accuracy of all other

adjustments shown on the Statement of Personal Income Tax Audit Changes.
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for 1981. Said increases were based on pet i t ioner 's distr ibut ive share (507")

of the adjustments made to the partnershiprs income for these same years. On

Idarch 30, 1984, the Audit  Divis ion issued a Not ice of Def ic iency to Michael J.

Clarke for the years Lg795, 1980 and 1981 proposing addit ional New York State

persona l  Lncome tax  due o f  $2  1002.72 ,  p lus  in te res t  o f  $677.73 '  fo t  a  to ta l

a l l e g e d l y  d u e  o f  $ 2 , 6 8 0 . 4 5 .

10. The partnership maintained a complete double entry set of  books and

used the accrual method of account ing. Pet i t ionerst representat ive maintained

that the partnership had complete books and records, including al l  cash register

tapes  and sa l -es  invo lces ,  and tha t  he t t . . .agreed to  a  markup percentage (aud i t )

because we couldnrt  get any place wLth the examinert t  and that r ' . . . in order to

get on with the examination we agreed to a markup percentage (audit).tt

CONCLUSIONS OF LAI,T

A. That it is proper to use a purchase markup analysls to reconstruct a

taxpayerfs net income for personal income and unincorporated business tax

purposes (Matter of  Wil l lan T. Kel l l ,  State Tax Comm., December 3L, 1984).

However, ln the instant matter, the Audit Di.visionts use of a purchase narkup

analysis is inappropriate, as the revised markup percentages ut i l ized in the

sales tax audit r,rere essentially estimated percentages and were not computed by

actual ly deternining the di f ference between costs and sel l ing pr ices. The use

of these est imated f igures does not vi t iate the sales tax assessment to which

petitioners agreed. However, slnce petitioners were not made al^tare of and

clearly did not accede to their use for personal income and unincorporated

business tax purposes, said est imated f igures, standing alone, do not const i tute

See  foo tno te  3 .



a proper foundation for the assertion

business tax def lc iencies (Matter of

income and unincorporated

Inc .  e  S ta te  Tax  Comm. ,

-B-

of personal

Golden Coach

November  7 ,  1985) .

B. That the petitions of Clarke and 0rSullivan trIines & Liquors and

Cornel ius 0fSul l lvan and Marle OrSul l tvan (deceased) are granted and the

not ices of def ic lency dated Apri l  11, 1984 and March 30, 1984 are eancel led ln

the l r  en t i re ty .

C. That petitton of Michael J. Clarke is granted to the extent that any

increases based upon the sales tax audi.t results are to be deleted frorn the

computat ion of his personal income tax l labt l i ty and except as so granted, the

pet i t ion is in al1 other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JUL 0 31980


