
STATE OF NE!il YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Karl Brunner

for  Redetern inat ion of  a Def ic iency or  Revis ion
of  a Detern inat ion or  Refund of  Unincorporated
Business Tax under Ar t ic l -e(s)  23 of .  the Tax Law
fo r  t he  Yea r  1980 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmission, that he/she is over 18 years
of age, and that on the 3rd day of February, 1987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Karl  Brunner the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely seal-ed
postpaid r^rrapper addressed as fol lows:

Karl Brunner
1600 East Avenue
Rochester,  NY L46lO

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sai-d addressee ls the pet i t ioner
herein and that the address set forth on sai-d r^rrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me th is
3rd  day  o f ,February ,  1987.

n is te r  oa t
pursuant to Tax Law sect ion 174
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of the pet i t ioner
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State of  New York.

further says that the said addressee l-s the representat ive
herein and that the address set forth on said r,'rrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this

adminis ter  oaths
pursuant to Tax Law sect ion L74
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February 3, 1987

Karl Brunner
1600 East Avenue
Rochester" NY L46L0

Dear Mr. Brunner:

Please take not iee of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the Scate Tax Conmission may be inst l tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany Countyr within 4 months from
the date of this not i .ce.

Inquiries concerning the computation of tax due or refund allowed in accordance
wlth this declsion may be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Review Unit
Bui lding #9, State Campus
Albany, Ner,z York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX CO}OIISSION

cc: Taxing Bureaurs Representat i .ve

Pet i t ioner  rs  Representa t ive :
Robert  M. Tyle
235 Dewey Ha l l ,  G.S.M. ,  Un ivers i ty  o f  Rochester
Rochester ,  NY 14627



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pecltlon

o f

KARL BRUNNER

for Redeterntnation of a Deflciency or for
Refuod of Unl"ncorporated Bustness Tax under
Art lc le 23 of the Tax Law for the Year 1980.

DECISION

Peti t loner,  KarL Brunner,  1600 East Avenue, Rochester,  New York 14610,

ftLed a petitlon for redeterminatlon of a defleiency or for refund of unincor-

porated busLness tax under Art ic le 23 of the Tax Law for the year 1980 (Fl1e

N o .  5 5 4 6 9 ) .

A hearlng was held before Tlnothy J.  Alston, Hearlng Off icer,  at  the

off ices of the State Tax Commisslon, 259 Monroe Avenue, Rochester,  New York, on

September  16 ,  1986 a t  1 :15  P.M.  Pet i t ioner  appeared by  Rober t  M.  Ty le ,  Esq.

The Audit  DivLsion appeared by John P. Dugan, Esq. (James Detla Porta, Esq. '  of

bounse l ) .

ISSUE

Whether consulting servlces provtded by petitloner durlng the year 1980

constituted the carrylng on of an unLncorporated business wlthln the neaning

of Artlcle 23 of the Tax Law as in effect durlng that year.

FINDINGS OF FACT

1. On June 8, 1984, the Audlt  Dlvis lon issued a Not lce of Def lc lency to

pet l t loner,  Karl  Brunnerr assert ing $1r096.85 ln unlneorporated busl.ness tax

due for the year 1980, together with lnterest thereon ln the amount of $418.93'

for a total  amount asserted due of $11515.78. The tax due was preml"sed upon

pet l t ioner 's report lng of $37,42L.25 Ln buslness income on his 1980 New York
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State personal income tax return. The Audlt Dlvision advised petltloner in a

Statement of Audit Changes tssued on March 2, 1984 that the business actlvities

whlch resulted ln pet l t ionerts earnlng $37r42L.25 La buslness lncome constLtuted

the carrylng on of an unlncorporated business, thereby subjecting sald lneome

to the unincorporated busioess tax imposed by Article 23 of the Tax Law.

2. Petl.tloner flled his New York personal income tax return for the year

at lssue joint ly wlth hls wlfe.  On sald return, pet l" t loner reported $57,780.36

ln wages earned durlng 1980 and patd to petltloner by hls employer' the Unl"verslty

of Rochester. The business lncome at l"ssue herein was earned solely by petitloner

and was reported on Schedule C of hls 1980 Federal l"ncome tax return. PetttLoner

dld not fil-e an unincorporated busl.ness tax return for the year 1980.

3. At al l  t tmes during the year at issuer pet l t ioner nas a professor of

economl.cs at the Graduate School of Management of the Unl.versity of Rochester.

He was also the dlrect,or of the graduate schoolts Center for Research ln

Government Pollcy and Buslness. In connection wlth hls duties regardlng these

two positions, petl"tloner taught courses and organLzed conferences and semlnars

on lssues related to econonics, hls f le ld of expert ise.

4. At all times durLng 1980, the Unlverstty of Rochester considered

petLttoner to be a full-tlme employee.

5. Petltioner is and was durlng 1980 an lnternatlonally-known economl"str

recognized as a monetary authorlty and a leadlng proponent of monetarlsm. He

founded and developed the "Journal of Money, Credit and BankLng" and the

ttJournal- of Monetary Economlcstt. He has wrltten and contlnues to write schol-arly

papers l"n many areas of economlcs.

6. As a result  of  pet l t lonerrs hl"gh standlng

prlvate buslness enttt,Les have sought hls servl"ces

Ln

as

his professl.on' many

a consultant.  Thus,
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during the year at tssue, petltloner provided such consulting services to

vartous prLvate buslness entit,ies, whlch servlces resulted ln his reporting of

f i37,42I.25 as busLness lncome on hls 1980 New York personal lncone tax return.

The consultlng services provlded by petitloner varted dependlng upon the needs

of each client, but at no tlme dld petitloner deny that ln each case hls services

asslsted ln the conduct of the business of the cLient.  Addlt tonal ly,  pet i t ionerrs

consulting servl"ces conslsted of personal services rendered by hirn and capLtal

vtas not, a mat.erlal lncome producl"ng f actor wlth respect to such services.

7. Al l  of  pet i t lonerrs consult lng aet lv i t les were related to hl .s f le l-d of

experttse and hel-ped hlm to Lnprove as an economlcs professor, enhancLng his

teaching ablllties and alding hts schol-arly research.

8. Petltionerrs consulting servlces lrere encouraged and expected of hln

by the Unlversity of Rochester. The Untverslty believed tt benefited fron

pet l t lonerfs outside consult ing servl .ces ln many ways. FLrst,  l ts enployeets

abillties as a professor were enhanced ln the manner descrl.bed above. Second'

awareness of the Unlversl"ty and l"ts programs in the business communLty was

inproved. Thlrd, the Universltyrs reputation was also enhanced. Consequently'

the buslness communltyrs monetary contri"butions to the Untverslty were lncreased.

9. The Unlversi tyts encouragement of pet l t lonerrs consult ing act lv l t ies

ended, ln theory, at ,  the potnt when such actLvi tLes lnterfered wlth pet l tLonerrs

duttes as an employee of the Universi ty.  Pet i t ioner 's outsl .de act iv i t tes

caused no such lnterference during 1980. No evldence was introduced as to the

Unl"versl tyf  s r lghts ln the event pet l t lonerrs outslde act l"v i t les did lnterfere

wlth his employment dutles, but, notwlthstandtng the posstblltty of some

recourse by the UniversLty, it had no povrer to prevent petltloner from engaglng

ln outslde consult lng act iv l t les i f  he so chose.
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10. Petitlonerts compensatLon fron the Unlversity was based upon his value

to the Unlversl ty.  Thus, slnce petLt lonerrs outside consult ing work resulted

ln increased contrl-butions to the UniversLty and enhanced the Uoiversttyrs

reputatLon, pet l t loner took the poslt lon that his outslde act iv i t l .es were part

of his dutles as an employee of the Unlversity.

11. Pet l t loner 's cl- ients lssued Federal  1099 forms to hln subsequent to

hls completLon of servlces.

CONCLUSIONS OF LAW

A. Thatr as l"n effect during 1980, Artlcle 23 of, the Tax Law lmposed a

t,ax upon the "unincorporated buslness taxable income of every unincorporated

buslness whol ly or part ly carr l"ed on wtthln [New York]" (Tax Law $ 701[a]) .

B. Thatr whlle sectlon 703(c) of the Tax Law exempted from the lnposltlon

of the unincorporated buslness tax the "pract lce of any.. .professlon l"n whlch

capital ts not a matertal income produclng factor and Ln whlch more than etghty

per centum of the unincorporated business gross income for che taxable year is

derlved from personal servLces actual-ly rendered by the lndlvidual'r, 20 NYCRR

203.LI(b)(1)(1) spectf ical l -y excluded the fol lowLng fron the def lnl t lon of the

ttpract lce of a profession":

"The performing of servLces deallng with the conduct of business
l tsel f ,  including the promotLon of sales or servlces of such business
and consulting services, does not constltute the practice of a
profession even though the servtces lnvolve the appllcatlon of a
special ized knowledge. "

C. That pet l t toner 's consult lng services duri"ng the year 1980 dealt  wlth

the conduct of bustness i tsel f .  Accordl"ngly,  such servlces did not const l tute

the pract ice of a professl"on pursuant to sect ion 703(c) of the Tax Law and 20

NYCRR 203.11(b) (1 ) ( { )  (see  Mat te r  o f  A l f red  E.  Kahn and Mary  S.  Kahn,  S ta t ,e

Tax Commlsslon, January 9, 1981).
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D. That Tax Law sect ion 703(b) excluded "I t ]he performance of services by

an indivldual as an enpLoyeerr from the impositlon of the unlncorporated buslness

tax .

E. That pet l t loner 'e outslde consult ing act iv l t les were not performed as

part of his duties as an ernployee of the Unlversity of Rochester. Notwithstandlng

the nutual beneflts derLved from the consulting actlvitles by both petltloner

and the Universityr and the Universityrs mlnl"mum (and indlrect) constralnts on

the extent of pet i t l "onerts outside act lvLt les (r tnatng of Fact "9"),  the record

clearly shows that petttl.onerts consuLtlng activities dld not fall wlthln the

anblt of his enployee-enployer relatlonshlp wlth the Unlversity. With respect

to these act lv i t ies, the Unlversl ty did not pay pet l t ioner for such services.

Addltlonally, the Untversity had no rlght to order and control petitioner Ln

the performance of these services. (See 52 N,Y. Jur 2d Euploynent Relatlons

$ $ 41-46.) AccordLngly,  pet i t ionerrs act lv l t ies r^rere not performed pursuant to

the performance of his duties as an enployee of the University.

F. That the petltl"on of Karl Brunner is l"n all respects denied and the

Notice of DefLciency, dated June 8, 1984, is in al l  respects sustained.

DATED: Albany, New York STATE TAX COMMISSION

FEB 0 3 1987

COMMISSI


