
STATE CF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet ic ion
of

Paul Bikoff

for Redeterminatlon of a Defi.ciency or Revlslon
of a Determl.nation or Refund of Unincorporated
Buslness Tax under Art ic le(s) 23 of the Tax Law
for  the  Year  1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she ls over 18 years
of age, and that on the 6th day of Apri l ,  L987, he/she served the withln not lce
of decision by certlfled uail upon Paul Blkoff the petitioner in the wlthin
proceedlnB, by enclosing a true copy thereof ln a securely sealed postpald
wrapper addressed as fol lows:

Paul Bikoff
26 Oakland Street
I lunt lngton, NY LL743

and by depositing same enclosed ln a postpald propetly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Servlce within the Stace of New York.

That deponent further
hereln and that the address
of the pet i t ioner.

Sworn to before me this
6th day of Aprl l ,  L987.

Authorized to admlnlster oaths
pursuant to Tax Law sectlon 174

says that the said addressee is the pet ic ioner
set forth on sald wrapper is the last known address
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In the Matter of the Pet i t ton
o f

Paul Bikoff

for Redetermlnation of a Deficiency or Revision
of a Determlnatlon or Refund of Unlncorporated
Business Tax under Art ic le(s) 23 of the Tax Law
for the Year 1980.

AFFIDAVIT OF IUAILING

Stat,e of New York :
s s .  :

County of Albany :

David Parchuek/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlssion, that he/she ls over 18 years
of age, and that on the 6th day of Aprl l ,  L987, he served the wlthin not lce of
decisi.on by certifled mail upon Gerald M. Goodman, the representatlve of the
petitloner in the withln proceedlnB, by enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Gerald M. Goodman
38 W1111s Avenue
Mlneola, NY 11501

and by depositing same enclosed ln a postpaid properly addressed wrapper 1n a
post off i -ce under the excLusive care and eustody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the saLd addtessee is the representative
of the petitioner herein and that the address set forth on said wrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before rne thls
6th day of ApriL,  L987.

t,o administer oaths
Tax Law seet ion 174pursuant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  1 2 2 2 7

ApriL 6, 1987

Paul Bikoff
26 0akland St,reet
iluntlngton, NY LL7 43

Dear Mr. Blkoff :

Please take notice of the declslon of the State Tax Conmlssion enclosed
herewlth.

You have now exhausted your rlght of review at the admlnistrative level.
Pursuant to sect ion(s) 690 and 722 of the Tax Law, a proceedLng ln court  to
review an adverse decision by the State Tax Commlssion may be instltuted only
under Article 78 of the Civil PractLce Law and Rulesr 4nd must be commenced 1n
the Supreme Court, of the State of New York, Albany Countyr within 4 momths from
the date of thi .s not ice.

InquirLes concernlng the computation of tax due or refund allowed in accordance
with this decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluation Bureau
Assessment Review Uni.t
Butlding il9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

Taxlng Bureauf s Representatlve

PetLt loner t  s Representat ive :
Gerald M. Goodman
38 Willls Avenue
Mineo la ,  NY f1501



STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Mat, ter of  the Pet i t lon

o r
:

PAUL BIKOFF

for Redeterminat ion of a Def ic i .ency or for
Refund of Unincorporated Business Tax under :
Art ic le 23 of the Tax Law for the Year 1980.

:

DECIS ION

Peti t ioner,  Paul Bikoff ,  26 QakLand Street,  I lunt ington, New York 11743,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the year 1980 (Fi le

N o .  6 1 7 3 9 ) .

A hearing was held before Al len Caplowalth, I lear ing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Oetober  3 I ,  1986 a t  9 :15  A.M.  Pet ic ioner  appeared by  Gera ld  M.

Goodman, P.A. The Audit  Divis ion appeared by John P. Dugan, Esq. ( I terbert

K a m r a s s ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ionerrs act iv i t ies as an insurance agent for Nat ional Li fe

Insurance Company for the year 1980 constituted the carrying on of an unincor-

porated business thereby rendering his commissLons derived therefrom' as wel l

as his commissions derlved fron other insurance companies, subject to unincor-

porated business tax.

FINDINGS OF FACT

l.  Paul Blkoff  (hereinafter "pet i t ionerrt)  and his wife,  Louise Bikoff '

t imely f i led a New York State Income Tax Resident Return for the year 1980

whereon pet i t ioner reported "business income" of $65 ,270.00 derived from his
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act iv i t ies as an insurance agent.  Annexed thereto was a copy of pet i t ionerrs

1980 Federal  Schedule C, Prof i t  or (Loss) From Business or Profession, whereon

he reported total  income from sai.d act iv i t ies of $113,689.00 and total  deduct lons

of  $48,4L9.00 ,  wh ich  y ie lded a  repor ted  ne t  p ro f i t  o f  $65,270.00 .  Pet i t ioner

did not f i le a New York St.ate unincorporated buslness tax return for said year.

2. Attached to pet i t ionerts return were four wage and tax statements as

fo l lows:

Payor

National Li fe Insuranee Co.
National Ll fe Drive
Montpel ier,  Vermont.  05602

National Ll fe Insurance Co.
Nat,ional Life DrLve
Montpel ier,  Vermont 05602

Albert ,  G. Ruben & Co. (New York)
c/o Alexander & Alexander,  Inc.
300 East Joppa Road
Baltiurore, Maryland 21204

Universal Economic Services, Inc.
29 Park Avenue
Manhasset,  New York 11030

Wages and 0ther
CompensaLion

$82 , r47  . 88

$  9 ,000  . 00

$23 ,230 .40

$  12 ,000 .00

3. The ! trage and Tax Statement from National Li fe Insurance Co. ("Nat ional")

for $82,I47.88 bore the notat ion "N0N-EMPL0YEE". The compensat ion reported

thereon r^ras reported on pet l t ionerrs Federal  Schedule C. FICA tax was withheld

from sald compensation; however, Federal and State personal income taxes lvere

not wi-thheld frorn sald compensation. The compensation report,ed on the other

three wage and tax statements was reported as wages on pet iEionerrs return.

Federal and State personal income taxes were withheld frorn such compensation.

4. 0n May 7, 1984, the Audit  Divis ion issued a St,atement of Audit  Changes

where in  pe t i t ioner 's  repor ted  ne t  p ro f i t  o f  $65,270.00  was he ld  sub jec t  to
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unincorporated business tax. Accordingly,  a

aga ins t  pe t i t ioner  on ' t lay  24 ,  1985 asser t ing

$ 2 , 2 I 0 . 8 0 ,  p l u s  i n t e r e s t  o f  $ 1 , 1 5 1 . 8 4 ,  f o r  a

y e a r  1 9 8 0 .

Notice of Def ic iency was issued

unincorporated business tax of

t o c a l  d u e  o f  $ 3 , 3 6 2 . 6 4  f o r  t h e

5. Pet i . t ioner contended that his classi f icat ion as a ful l - t ime career

l i fe underwri ter for Nat ional,  his pr ime company, gave him status as an employee

and exempted his lncome derived from said company from the unincorporated

business tax. During the hearing, he conceded that his relat i .onship with other

insurance companies was that of an independent contractor.

6. Pet l- t , ionerrs total  income reported on his Federal  Schedule C of

$113,689.00  was computed by  reduc ing  h is  g ross  income o t  $246,377.00  by  commis-

s i o n s  h e  p a i d  t o  o t h e r  a g e n t s  o f  $ 1 3 2 , 5 8 8 . 0 0 .

7. Pet i t ioner entered into an "Income Bul lder Contractrr  with Nat ional

effect ive November 1, I974. 0n June l ,  1980, pet i t ioner execuced an amendment

to the contract, .  Subsect ion I ,  paragraph 2 of sect ion A of the amendment

provides that:

t 'Nothlng in thls contract.  shal l  be construed .  to create the
relat i -on of employer and employee between National and Agent, ."

Subsect ion I ,  paragraph I  of  sect ion A provides that:

' rPersons to be sol ic i ted, t ime of sol ic i tat ion, method and mode
of transportat ion and other detai ls concerning such sol ic i tat ion wi l l
be  a t  the  d isc re t ion  o f  Agent . ' l

8.  Nat ional permit ted pet i t ioner to sel l  insurance pol ic ies of other

insurance companies.

9 .  Of  pe t i t ioner rs  g ross  commiss ion  income o t  $246,377.00 ,  the  amount  he

derived from National was $82,L47.88, whi le the amount he deri .ved fron other

insurance compan ies  was 9164,229.72 .
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10. Duri .ng 1980, pet i t ioner r^rrote 67 J- i fe insurance pol ieies through

National and 33 through other insurance companies.

11. Pet l t ioner was assoclat,ed with the Arthur H. Bikoff  general  ageney of

National which was located at 29 Park Avenue, Manhasset, New York. Said agency

was opera ted  by  pe t i t ioner rs  fa ther .

L2. Some of pet l t ionerfs off ice furni ture was owned by hin personal ly.

The balance was owned by the general agency.

1.3. Al l  of  pet i t ionerrs services (other than f ield work) frou which he

derived wage income \tere rendered at pet i t ionerts off ice at the Arthur I I .

Bikoff  agency (see Findtngs of Fact rr2rr  and "3",  supra).

L4. Pet i t ioner spent between 25 and 40 percent of his t ime on business

related to his wage income. Of his remai.ning buslness t ime, approximately 60

percent was related to his i.nsurance sales for National and approxlnately 40

percent was related to his insurance sales for other insurance companies.

15. Pet i t ioner did not maintain an off ice at home; however,  he reported

his home address as hls busi.ness address on his 1980 Federal  Schedule C.

L6 .  The deduct ions  c la imed by  pe t i t ioner  fo r  ren t  o f  $1 ,650.00 ,  te lephone

of  $2 ,756.00  and o f f i ce  supp l ies  o f  $3r574.00  were  expend i tu res  pe t i t ioner

incurred to help contr ibute to the general  agentrs costs of doing business.

17 .  Pet i t ioner  persona l ly  pa ld  adver t i s ing  expenses  o f  $610.00 .  Such

expenses were incurred for placing advert i .sements in trade journals respecEing

Nat, ional t  s products.

18. Pet i t ionerrs general  agent provided hirn with secretar ial  services.

L9. Pet i t ioner part lc ipated ln Nat l-onalts Agent Group Insurance Plan and

Pension Plan.
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20. Pet i t ioner was not required to work stated days or hours for Nat lonal.

ile reported to his general agent at leasL once a week.

2L. Pet i t ioner was required to obtain pr ior approvaL from the general

agent,  for vacat ions.

22. Pet i t ioner attended various sales meetings of Nat ional.

CONCLUSIONS OF LAW

A. That r ' l i ]c is the degree of controL and

employer which determines whether the taxpayer is

contractor subject to the unincorporat,ed business

4 1  N Y 2 d  7 7 4 . )

direct ion exerclsed by the

an employee or lndependent

tax."  (L ibernan v.  Gal lman,

B. That regulat ions promulgated by the State Tax Cornmission during the

period at issue hereln provi-de:

"[w]hether there is suff ic ient direct ion and control  which results in
the relationship of employer and employee wL1l be determi.ned upon an
examination of all the pert.inent facts and circumstances of each
s a s e . "  ( 2 0  N Y C R R .  2 0 3 . 1 0 [ c ] . )

C. That a June 9, 1959 rul ing by the State fax CommissLon, reported

orLgLnal ly at 20 NYCRR 28I.3, stat ing the factors to be considered in determl-ning

whether or not an insurance agent is subject to unincorporated business tax

prov ides :

' rA ful l - t ime insurance sol ic i t ing agent whose pr incLpaL act iv i ty is
the solicitation of insurance for one life insurance company and who
is forbidden by contract or pract ice from placing insurance with any
other company hrithout the consent of his principal company; who uses
off ice spaee provided by the company or i ts general  agent,  is furnished
stenographic assistance and telephone faci l i t ies without cost '  is
subject Co general and particular supervisi.on by his company over
sales, is subject to company establ ished product ion standards'  wi l l
general ly not be subjeet to the unincorporated business tax on
commissions received fron his pr ime company.. . .  In every case al l
the relevant facts and ctrcumstances wi l l  be considered before a
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decision is made whethgr or not the agent is subject to the unlncor-
pora ted  bus iness  tax . t t '

D. That in vlew of al l  of  the relevant facts and circumstances herein,

pet i t ioner was not subject to suff lcLent dlrect ion and controL to be considered

an ennployee of Nat ional,  but rather was an independent contractor.  Therefore,

pet i t ionerrs act iv i t ies for Nat lonal,  as wel l  as those for the var ious other

insurance companies during the year 1980, const i tuted the carrying on of an

unincorporated business in accordance with the meanlng and intent of  sect ion

703(a) of the Tax Law. Accordingly,  pet i t ionerrs incoue deri .ved from the sale

of insurance during the year at l-ssue was thus subject to the inposition of the

unincorporated business tax.

E. That the pet i t ion of Paul Bikoff  is denied and the Not ice of Def ic iency

i-ssued Nlay 24, 1985 is sustained, together with such addit ional lnterest as may

be lawfully owing.

DATED: Albany, New York STATE TAx CO}OISSION

this rul ing is encompassed by the
current regulat ions of the State
which became effect i .ve Februarv

APR 0 6 1997

The essence of
as provided in
N Y C R R  2 0 3 . 1 0 ( b )

def inl t ion of "employee"
Tax Commission found at. 20
1 ,  L 9 7 4 .


