
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Mat, ter of  the Pet i t lon
o f

Mlchael & MarLe Asselta

for Redeterrntnatl.on of a DefLctency or Revislon
of a Determination or Refund of llnl.ncorporated
BusLness Tax under Art lc le(s) 23 of.  the Tax Law
for  the  Years  L976 -  1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Cornnlssl"on, that he/she ls over 18 years
of age, and that on the 9th day of Jsnuaiy,  1987, he/she served che wlthtn
notLce of Dgqlslon by cert l f led nal1 upoa MlchaeL & Marle Asselta the
petitioners in the wlthin proceedlng, by enclosing a true copy thereof l"n a
securely sealed postpald wrapper addressed as fol lows:

Mlchael & Marle Asselta
9L-L2 217 St reer
Queens Vll-lage, New York IL428

and by depostting same enclosed in a postpald properly addressed wrapper ln a
post off tce under the exclusLve care and custody of the UnLted States Postal
Service wtthin the State of New York.

That deponent further says that the said addressee ts the petitioner
herein and that the address set forth on said nrapper ls the Last known address
of the pett t loner.

Sworn to before me thls
9th day of January, L987.

Authorized to adninLster oaths
pursuant to Tax Law sectLon L74



STATE OF NEW YORK

STATE TAx COMITISSION

In the Matter of the Pet l t lon
o f

MLchael & Marl .e Asselta

for RedetermLnatLon of a Deflcl-ency or Revision
of a Determtnation or Refund of llnincorporated
BusLness Tax under Art tc le(s) 23 of.  the Tax Law
for  the  Years  1976 -  1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an ernployee of the Stats Tax Connl.sston, Ehat he/she ls over 18 years
of age, and that on the 9th day of January, 1987, he served the wlthin notl"ce
of Decl"slon by cert l f ied mal1 upon Stephen L. Popp, the representattve of the
petitioners Ln the wlthLn proceedlng, by enelosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Stephen L. Popp
132 Nassau St .
New York, NY 10038

and by deposttlng
post off ice under
Servlce wlthln the

That deponent
of the pet i t , loner
tast known address

sane enclosed ln a postpaid properly addressed wrapper tn a
the exclusive care and custody of the Unlted States Postal

State of New York.

further says that the said addressee ls the representatlve
hereln and that the address set forth on sald wrapper ls the

of the representatLve of the pectt ioner.

Sworn to before me thLs
9th day of J6nu41y, 1987.

s te r  oa
pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L  B  A N  Y ,  N E  W  Y  O R K  L 2 2 2 7

January 9, L9B7

Michael & Marte Asselta
9L- I2 217 Streer
Queens Vll lage, New York LL428

Dear Mr. & l [ rs.  Asselta:

Please take aot ice of the Decision of the State Tax Cornmlsslon enclosed
herewtth.

You have now exhausted your rlght of revLew at the admlnistrat,lve level.
Pursuant to sect lon(s) 690 & 722 of the Tax Law, a proceeding tn court  eo
revLew an adverse decl.sion by the State Tax Commlsslon nay be tnstLtuted only
under ArtLcle 78 of the Clvil Practlce Law and Rules, and must be commenced ln
the Supreme Court of the State of New York, Albany County, wlthtn 4 nonths from
the date of this not ice.

Inquirl.es concerning the computatlon of tax due or refund allowed l"n accordance
wlch thls decl"ston may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluation Bureau
Assessment RevLew Unlt
Bul ldtng #9, State Caopus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMITISSION

cc: Taxing Bureaurs Representat lve

Peti t loner t  s Representat lve :
S tephen L .  Popp
1 3 2  N a s s a u  S t .
New York, NY 10038



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

MICHAEL and IIARIE ASSELTA

for RedetermLnatLon of a Deficiency or for
Refund of Unl"ncorporated Business Tax under
Art tc le 23 of the Tax Law for the Years 1976
through 1980.

DECISION

Peti t ioners, Michael and Marle Asselta,  9L-LZ 2I7th Street,  Queens Vl l lage,

New York 11428, flled a petitl.on for redetermtnatlon of a deficiency or for

refund of un{ncorporated business tax under ArtLcle 23 of. the Tax Law for the

years  1976 th rough 1980 (F i le  No.  57823) .

A heartng was held before Robert  F. Mul l lgan, I lear ing Off lcer,  at  the

offlces of the State Tax Cornmission, Two World Trade Center, New York, New York

on Ju ly  17 ,  1986 a t  11 :00  A.M.  Pet i t ioners  appeared by  Stephen L .  Popp,  C.P.A.

The Audlt  Dtvls ion appeared by John P. Dugan, Esq. (Angelo A, Scopel l f .co,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether the pett t ion was t imely f l led.

I I .  I f  so, whether the income from pet l t ioner Michael Asseltafs act iv l" t ies

as an agent for Mutual of Omaha are subject to unLncorporated business tax.

FINDINGS OF FACT

l.  Pet l t ioners, Michael and Marie Asselta,  t inely f i led jolnt

Stat,e resident lncome tax reLurns for the years 1976 through 1980.

Michael Asselta dld not file unlncorporat,ed business t,ax returns for

years.

New York

Pet,itloner

said
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2. On December 2, L977 the Audit Divlsion issued a Statement of Audlt

Changes to pet l t ioners for the year L975, disal- l -owlng $2,910.97 La deduct ions

for buslness expenses, lnterest,  and medtcal expenses and assert lng $255.65 ln

addlt ional income tax, $616.17 tn unlncorporated business tax, and $200.26 tr t

penalty,  plus interest.  0n Decembet 7, 1977, pet i t ioners consented to pay the

proposed def ic iency,

3. On October 5r 1983 the Audlt  Divis l"on tssued a Not ice of Def lc lency to

pet i t loners for unincorporated business tax, c laimLng a def ic lency of $5,766.00

in tax and $3,277.25 Ln penalty,  plus lnterest,  for the years 1976 through

L979. 0n the same date, t,he Audit Divisl.on issued a second Notlce of Deficl.ency

for unlncorporated business tax agalnst petltl"oners for the year 1980 ln the

amount  o f  $1 ,158.64  In  tax ,  a  pena l ty  o f  $534.83 ,  p lus  in te res t .

4. The Audit Dlvislon had conputed the deficiencles by holdlng petltloner

Michael Asselta's income from hls actlvities as an lnsurance sales agent subjeet

to unincorporated buslness tax.

5. On November L4, 1984 the Tax Appeals Bureau recelved a letter dated

November 7, 1984 fron pet l t ioners, protest lng the Oct,ober 5, 1983 not ices of

deficlency. Petl"tloners explalned in their letter that they "vrere unaware

that these assessments had been l"ssued slnce this case was being held by

Mr. Thonas Joyce CPA... .  Mr. Joyce has slnce become i l1 and he dld not reply

to these assessments wtthln the 90 day perLod."

6. Pet i t ioner Mlchael Asselta (herelnafter referred to as "pet, l tLoner")

has been a selling agent for Mutual of Omaha since L970. When he was hired he

was required to conplete a trainlng program and was subject to supervision by

unit managers.
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7.  Durtng the years at lssue, pet l t loner worked (and ln fact st l1l  works)

out of the James J. Juergens Divis ion Off ice of Mutual of  Onaha. This off ice

is located in Jer icho, New York.

8. Petttl"oner arranges his own schedules for meetlngs wlth cllents ln

their homes and offlces. He is required however, to be ln the Divislon Offlce

three times per week. He must, also call in each day that he ls Ln the fleld.

9. Pett t loner is provided wlth sales leads by the Dlvls lon Off lce once a

week. He must attempt to contact each lead within one week and rePort what was

done with each lead. He recel"ves no sales leads from any other lnsurance

carrter.

10. Pet l t ioner may sol lc l t  pol ic ies

appllcatlons must be subuitted to Mutual

at l ts hone off ice.

only for Mutual of Omaha. A11 pollcy

of Omaha for approval of the underwriters

11. The Divls lon Off ice provLdes and pays for of f ice space' telephone and

secretar lal  assistance, stat l .onery and other suppl les.

12. Petitioner must pay hls own travel expenses which are not, relmbursed

by Mutual of Omaha.

13. Pet l t loner is pald on a commission only basls.  No taxes are withheld

fron hls comml"sslons and he recelves a Federal forn 1099. He pays his own soclal

securl ty taxes.

14. Pet l t ioner does not receive slck pay or vacat ion pay. I Ie is,  hor, tever,

covered by group insurance, disabllity insurance and health lnsurance by the

Divlsion Off lce.

15. Mutual of Omaha offers a deferred coupensatlon plan in which lt

provides natching funds. Petlttoner ls a participant Ln such plan.
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16. Pet l t ioner is el lg lble for t r ips to convent lons offered by Mutual of

Omaha when he sells a certaln amount of lnsurance.

L7. Petitioner has a career contract with Mutual of Onaha, however, only the

f l"rst  page thereof is ln the record. Thls page contains a provtslon that,  l f

requestedr petitLoner is to supply an independent cont,ractor's bond to guarantee

hls performance. No such bond was ever requested. Petitloner testlfled that

hls circumscances were similar to those of another Mutual of Onaha employee,

Edgar J.  Ml l ler.  In the Matter of the Pet i t lon of Edgar J.  Ml l ler,  State Tax

Co qr issiort ,  Wy 25, 1984, al though the contract provLded that Lt  was not to be

construed to create an enployee/enployer relatlonshlp, the petltlon was granted

and the deficlency of unincorporated buslness tax nas caocelled.

CONCLUSIONS OF LAW

A. That since the petitlon rdas not filed wlthin ninety days after the

nai l ing of the not lces of def lc l€oclr  i t  was not t imely (Tax Law $ 681tbl) .

Accordlngly,  the State Tax Cornmlssion lacks the jur lsdlct ion to conslder Issue

II herein. It appears, however, that petitioner may pay the deficlencies and

f l le a pet i t ion for refund under sect ion 689(c) (2) ot  the Tax Law.

B. That the petltlon of Michael and Marie Asselta ls denled and the

oot ices of def ic iency are sustained.

DATED: Albany, New York

JAN O 9 1987

STATE TAX COMMISSION


