
State of New York :
s s .  :

County of Albany ;

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Courmission, that he is over 18 years of age, and that on the
18th day of January, 1985, he served the within not ice of Decision by cert i f ied
mai l  upo:n Roslyn L. ! t r i l let t ,  the pet i t ioner ln the within proceeding'  b!
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lo 'ws:

STATE OF NEW YORK

STATE TAI COMMISSION

In the Matter of the Pet i t ion
of

Roslyn L. Wil let t

for Redeterminat ion of a Def ic iency or Revlsion
of a Det,ermination or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Year 1975.

Roslyn L. Wil let t
Box 106, Hunnts Lake Road
Stanfordvi l le,  NY 12581

and by depositing same enclosed
post off ice under the exclusive
Service 'within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18th day of January, 1985.

AFFIDAVIT OF I'{AILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee ls the pet l t ioner
forth on said wrapper is the last known address

n is te r  oa ths
pursuant to Tax Law sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E h I  Y O R K  1 2 2 2 7

January 18, 1985

Roslyn L. Wil let t
Box 106, Hunnrs Lake Road
Stanfordvi l le,  NY 12581

Dear  Ms.  Wi l le t t :

Please take not ice of the Decision of the State Tax Connnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Comnisslon nay be instituted only
under Artlcle 78 of the Civil Practlce Law and Rules, and must be cornmenced Ln
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inqulries concerning the computatlon of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: TaxLng Bureauts Representat lve



STATE OF NEW YORK

STATE TAX COI"IM]SSION

In the Matter the Pet i t ion

R0SLYN l. I4IIIIETT

for Redeterminat ion of a Def ic iency or
Refund of Unincorporated Business Tax
Art ic le 23 of the Tax Law for the Year

o f

o f

DECISION

for
under

7 9 7 5 .

Pet i t ioner,  Roslyn l .  Wil let t ,  Box 106, Hunn's Lake Road, Stanfordvi l le,

New York 12581, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of unincorporaLed business tax under Art ic le 23 of the Tax law for the

year 1975 (Fi le No. 28237).

A srnall claims hearing l,itas commenced before A1len Caplowaith, Hearing

Off icer,  at  the off ices of the State Tax Cornmission, Two l{or ld Trade Center,

New York, New York, on March 23, 1982 at 10:45 A.M and cont inued to conclusion

on March  14 ,  1984 a t  9 :15  A.M. ,  w i th  f ina l  b r ie fs  submi t ted  on  Apr i l  L9 ,  7984.

Pet i t ioner appeared pro se. The Audit  Divis ion appeared at the hearing on

March 23, L982 by Paul B. Coburn, Esq. and at the hearing on March 14, 1984

by John P.  Dugan,  Esq.  (Ange lo  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ionerts act iv i t ies as a publ ic relat ions consultant and

food service consultant.  const i tuted the pract ice of a profession for unincorpor-

ated business tax purposes.

I I .  Whether the def ic iency at issue should be dismissed on the ground that

the law Bureau's answer \,ras served more than 60 days from the date of receipt

of the pet i t ion.
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FINDINGS OF FACT

1. Roslyn l .  Wil let t  (hereinafter pet i t ioner) t imely f i led a New York

State Combined Income Tax Return with her husband for the year 1975 whereon she

reported business income of $16r471.59 derived from her act iv i t ies engaged in

as a "consultantr ' .  She did not f i le a New York State unincorporated business

tax return for said year.

2. On November 16, 1978, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein i t  held her reported business income subject to

the uni.ncorporated business tax. Accordingly,  a Not ice of Def ic iency was

issued against pet i t ioner on July 27, 1979 assert ing unincorporated business

t a x  o f  $ 4 2 4 . 5 9 ,  p l u s  i n t e r e s t  o f  $ 1 1 8 . 3 8 ,  f o r  a  t o t a l  d u e  o f  $ 5 4 3 . 0 7 .

3. 0n September 26, '1,979, pet i t ioner f i led a pet i t ion wherein she claimed

rel ief  on the ground that t ther basic profession is teaching".  In response

thereto, the Law Bureau served an answer to said pet i t ion on May 14, 1981.

(The answer was f i rst  mai led inadvertent ly to an incorrect address on Apri l  14,

1981 and subsequent ly rernai led to the correct address on the date stated

above. )

4. During 1975, pet i t ioner owned and operated Ros1yn hr i l let t  Associates,

a sole proprietorship engaged, according to pet i t ioner 's Schedule C, in the

principal business act iv i ty of rendering i tconsult ing servicestt .

5.  In response to an Audit  Divis ion inquiry let ter issued with respect to

1975, pet i t ioner stated that the exact nature of her business act iv i t ies was

i lpubl ic relat ions and food service consultantr t .  Her business card indicates

"Roslyn Wil let t  Associates -  Consultants -  Market ing.Communicat ions.Food

Service" r*hi le her let . terhead shows "Roslyn Wil let t  Associates -  Consultants -

Publ ic Relat ions and Market ing.Food Service".  During the hearing held herein,
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pet i t ioner claimed to have been engaged during I975 in the pract ices of "Accredited

Publ ic Relat ions Counselor",  rFood Chemistrr  and t 'Consult ing Diet i t ianrt .

6.  Pet i t ioner oxganized Roslyn Wil let t  Associ.ates in 1959. During 1975

the business was operated from an off ice maintained in New York City as wel l  as

from her home in Stanfordville, New York. The business undertook consulting

for a var iety of organizat ions in the manufactur ing, service, ut i l i ty,  and

packaging f ie lds and in government.  I t  has been responsible for precedent-sett ing

product and systems development for the food service market l  for dist inct ive

mult i -dimensional publ ic relat ions and communicat ions programs in off ice

equipment and other f ie lds; and for market ing studies that have resulted in

major changes in their  f ie lds.

7. Pet i t ioner received a Bachelor 's Degree from Hunter Col lege in June,

L944 in foods and nutr i t ion (home economics) with educat ion courses. Subsequent ly,

she took graduate courses in inst i tut ion management at Teachers Col lege,

Columbia University and in food technology at the Graduate School of Engineering,

New York University.

8. Pet i t ioner 's work background associated r+i th the f ie ld of publ ic

re la t ions  is  as  fo l lows:

(a )  Ed i to r  fo r  McGraw-Hi l l ,  1949-1950

(b) Editor for Laurel  Publ icat ions and other publ ishing companies

1 9 5 0 -  1 9 5 4

(c)  Pub l ic  Re la t ions  Prac t i t ioner ,  Far ley  Mann ing  Assoc ia tes ,  1954-1958

(d)  Founded Ros lyn  Wi l le t t  Assoc ia tes ,  1959

9. Pet i t ioner is a member of the Publ ic Relat ions Societv of America.

10. Pet i t ioner 's work background associated with the f ie ld of food service

is  as  fo l lows:
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(a) l iet i t ian for YWCA Central  Club for Nurses, Ig44

(b) Food Chemist for Stein, Hal l  & Company, Lg44-I948

(c) Food Chemist and Dietet ics Consultant for the Medical  Department

of Equitable l i fe Assurance Society,  1955

(d) Founded Roslyn Wil let t  Associates, 1959

11. Pet i t ioner contended that most of her food service act iv i t ies were

scient. i f ic in nature, requir ing a knowledge of foods, chemistry,  nutr i t ion and

medicine. She held no l icense in any of the related food service act iv i t ies.

72. Pet i t ioner is a member of the Internat ional Society of Food Service

Consultants,  the American Home Economics Associat ion, the Inst i tute of Food

Technologists,  the Foodservice Consultants Society Internat ional and the

Society for Advancement of Foodservice Research. She is also a member of the

New York Academy of Sciences.

13. Pet i t ioner has wri t ten numerous publ ished art ic les on food service.

Addit ional ly,  she has been a guest lecturer at var ious schools,  businesses and

ins t i tu t ions .

14. PeLit ioner purported to have received fees during 1975 as fol lows:

(a )  pub l i c  re la t ions  counse l ing  925,000.00
(b) nutr i t ion educat ion, school lunch,

vocat ional educat ion consult ing to
United Community Corporation (a
federal ly funded non-prof i t
o rgan iza t ion) ,  work  as  a  teacher  $19,000.00

(c) consult . ing diet i t ian to Emanuel
Ce l le r  o f f i ce  bu i ld ing  ca fe te r ia .
(GSA subcont rac t )  g  2 ,500.00

(d) food chemist for Nat ional Port ion
Cont ro l ,  a  d iv is ion  o f  Hershey  Foods $  31000.00

(e) consult ing diet i t ian. Set up a
hospital  food service system for a
manufac turer  $  11000.00

T o t a l  f e e s  f o r  1 9 7 5  9 5 0 , 5 0 0 . 0 0
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15.  Pet i t ioner  repor ted  gross  rece ip ts  o f  $70 ,270.00  on  her  1975 Federa l

Schedule C. She contended that the di f ference between reported gross receipts

and fees received represented teimbursed expenses.

76. Pet i t ioner submitted a breakdown of unreimbursed business expenses.

Pursuant to such breakdown, she incurred unreimbursed business expenses of

$11,528.41 attr ibutable to her income of $25,000.00, der ived from her publ ic

relat ions counsel ing act iv i t ies, y ielding net income from such act iv i t ies of

$13,471.59 .  Unre imbursed bus iness  expenses  o f  $22r500.00  were  a t t r ibu tab le  to

income of $25r500.00 derived from her food service consult ing act iv i t ies,

y ie ld ing  ne t  income f rom such ac t iv i t ies  o f  $3r000.00 .

17. Pet i t ioner employed assistants in her business. The record is devoid

inforrnation concerning the qualifications of such individuals or the nature

the work actual ly performed by them.

18. Capital  was not a mater ial  income-producing factor in the conduct of

pe t i t ioner '  s  bus iness .

CONCIUSIONS OF IAW

A. That regulat ion sect ion 6A7.6(a)(a) provides that where the Law Bureau

fai ls to answer within the prescr ibed t ime, the State Tax Comrnission may ei ther

grant a default  or "shal l  determine such other appropriate rel ief  that i t  deems

is warranted.f '  The record does not indicate that the unt imely service of an

answer has unduly prejudiced or adversely affected pet i t ioner in this matter

and there is no evidence or indicat ion of a denial  of  due process. Further,

the requirement that.  the Law Bureau ". . . f i le an ans$/er within t60 days'  f rom a

specif ied date should not be regarded as mandatory but is directory only"

(Matter of  Jay S. and Rita T. Hamelburg v.  State Tax Commission, Albany County

o f

o f
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special  Tern, Pr ior,  J. ,  December 6, 1979).  Accordingry, a determinat ion on

default  is denied and any simi lar rel ief  is not warranted.

B. That tax deductions and exemptions depend upon clear statutory provisions

and the burden is upon the taxpayer to establish a righL to thern (Matter of Grace

v. New York State Tax Commission, 37 N.Y.2d 193; Matter of  Central  Off ice Alarm

Co.  v .  S ta te  Tax  Con{n iq  ion ,  58  A.D.2d 162) .

C.  That  regu la t ion  sec t ion  203.11(b) (1 ) ( i )  p rov ides  in  per t inent  par t

that:

"The performing of services dealing with the conduct of business
i tsel f ,  including the promotion of sales or services of such business
and consult ing services, does not const i tute the pract ice of a
p r o t @ t h e s e r v i c e s i n v o 1 v e t h e a p p 1 i c a t i o n o f a
special ized knowledge." (Emphasis suppl ied.)

D. That pet i t ioner 's var ious food service act iv iLies and publ ic relat ions

act iv i t ies const i tuted consult ing services which dealt  with the conduct of

business i tsel f .  As such, said act iv i t ies did not const i tute the pract ice of a

pro fess ion  pursuant  to  20  NYCRR 203.11(b) (1 ) ( i )  (Mat te r  o f  Char les  A .  Moses,

State Tax Commission, September 19, 1980)

E. That pet i t ionerrs consult ing act iv i t ies during the year 1975 const i tuted

the carrying on of an uni-ncorporated business within the meaning and intent of

sect ion 203(a) of the Tax Law. Accordingly,  the income derived from said

act iv i t ies is subject to the imposit ion of unincorporated business tax pursuant

to  sec t ion  701(a)  o f  the  Tax  law.
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F. That the pet i t ion of Roslyn l .  Wil let t .  is denied and

Defic iency dated JuLy 27, L979 is sustained together with such

i-nterest. as may be lawfully owing.

DATED: Albany, New York STATE TAX C0MMISSI0N

JAN 18 19&f

the Not ice of

addit ional

PRESIDENT


