
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Weiskopf ,  S i l ver ,  S inger  &  Co. ,
Oscar  Gruss  & Son,  Inc .

for Redeterminat ion of a Def ic iency or Revision
of a Determlnat ion or Refund of Unincorporated
Buslness Tax under Article 23 of the Tax Law for
t h e  Y e a r  1 9 7 9 .  :

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
3rd day of October,  1985, he served the within not ice of Declsion by cert i f ied
mai l  upon Weiskopf ,  S i l ver ,  S inger  &  Co. r ,Oscar  Gruss  & Son,  Inc .  the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Weiskopf ,  S i l ver ,  S inger  &  Co. ,
Oscar Gruss & Son, Inc.
74 Broad Street
New York, NY 10004

and by deposit ing same encLosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wi. thin the State of New York.

That deponent further says
herein and that the address set
of the pet, i t ioner.

Sworn to before me this
3rd  day  o f  October ,  1985.

Authorized
pursuant t,o

that  the said addressee is  the Pet i t ioner
forth on said wrapper is the last known address

Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the l' latt,er of the Petition
o t

""illl:';,i:1";';"::"i:: . 
& co .,

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Unlncorporated
Business Tax under Article 23 of the Tax Law for
the  Year  L979.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck" being duly sworn, deposes and says that he is an employee
of  the State Tax Commission,  that  he is  over  18 years of  ager  and that  on the
3rd day of  October,  1985,  he served the rnr i th in not ice of  Decis ion by cer t i f led
mai l  upon Phl l l ip  J .  OrRei l ly ,  the representat ive of  the pet i t ioner  ln  the
wl . th in proceeding,  by enclos lng a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

Ph i l 1 l p  J .  O rRe i l l y
Buckley,  Kremer,  O'Rei l ly ,  P ieper ,  I {oban & Marsh
1505 Kel lum Place
Mlneola,  NY 11501

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f lce under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That deponent further says that the said addressee ls the representative
of  the pet i t ioner  here in and that  the address set  for th on said wrapper is  che
last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me this
3rd  day  o f  October ,  1985.

pursuant to Tax Law sect ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O } , I M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

0c tobe r  3 ,  1985

Weiskopf ,  S i l ver ,  S inger  &  Co. ,
Oscar Gruss & Son, Inc.
74 Broad Street
New York, NY 10004

Gentlemen:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding ln court  to
review an adverse deci"sion by the State Tax Comrnission may be instituted only
under Art ic le 78 of the Civi l  Pract ice Law and Rulesr dnd must be conmenced ln
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigatlon Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Ph i l l i p  J .  OrRe i l l y
Buckley, Kremer, OrRei l ly,  Pieper,  I {oban & Marsh
1505 Kel lum Place
llineo].a, NY 11501
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WEISKOPF, SILVER, SINGER & CO.,
OSCAR GRUSS & SON, INC.

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year L979.

DECISION

to  pe t i t ioner ,  Weiskopf ,

Account,  a Not ice of

P e t i t i o n e r ,  W e i s k o p f ,  S i l v e r ,  S i n g e r  &  C o . , O s c a r  G r u s s  &  S o n ,  I n c . , 7 4

Broad Street,  New York, New York 10004, f i led a pet i t ion for redeterninat ion of

a def ic iency or for refund of unincorporated business tax under Art ic le 23 of

the  Tax  Law fo r  the  year  1979 (F i le  No.  38542) .

A formal hearing was held before DennLs M. Gal l lher,  Heari .ng Off icer,  at

the off ices of the State Tax Conrmission, Two World Trade Center,  New York, New

York ,  on  Ju ly  10 ,  1984 a t  3 :15  P.M. ,  w i th  a l l  documents  to  be  submi t ted  by

June 7, 1985. Pet i t ioner appeared by Buckley, Kremer, OrRei l ly,  Pieper,  Hoban

& Marsh ,  Esqs .  (Ph i l ip  J .  OrRe i l l y ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  John P.  Dugan,  Esq.  (James De l la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner,  a partnership, has substant, iated the asaert ion that a

port ion of certain business expenses incurred by and claimed as deduct ions on

the books and corporate tax returns of one of pet i t ionerrs member partners were

properly al locable to and deduct ible by pet i t i .oner.

FINDINGS OF FACT

1. On May

Si lver ,  S inger  &

13, 1982, the Audit  Divis ion issued

Co. ,  Oscar  Gruss  & Son,  Inc . r  Jo ln t
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Def ic iency assert ing addit ional unincorporated business tax due for 1979 in the

amount  o f  $40r096.08 ,  p lus  in te res t .

2.  A Statement of Audit  Changes previously issued to pet i t ioner on

December 1, 19Bl provlded the fol lowing explanat ion for the above-asserted

def ic iency :

"For unincorporated business tax purposes, the Sect ion 709 exemption
for a corporate partner is l imited to the lesser of the fol lowing:

(a) The corporate partnerrs interest in the Federal  ordinary
income of the Partnershlp.

(b) The corporate partnerrs share of the after salary al lowance
partnership incone.

(c) The New York taxable income of the corporate Partner.

S ince  the  taxab le  income o f  0scar  Gruss  & Son Inc . ,  144,457.00 , ls
considerable (sic) less than the amount computed under Methods (a) &
(b) ,  the i r  709 exenpt ion  is  l in i ted  to  $144,457.00 .

Corporate 709 exenpt ion previously
$1 ,040 ,481 .00

r44 ,457  .OO
$  896  ,AZ4 .OO

5 ,000 .00

Income taxab le  on  jo in t  Venture  re tu rn  $  891,024.00

UNTNCORPORATED BUSTNESS TAX DUE @ 4r7. $40,096.08"

3. Pet i t ioner is a partnership, the partners in which are Mann, Sangarese'

Drago & Co.;  Greenwal l  Ingalt inera; Weiskopf,  Si lver,  Singer & Co.;  and Oscar

Gruss & Son, Inc. Oscar Gruss & Son, Inc. ( t 'Grusst ' )  ls the only corporate

partner in the partnership.

4. The three non-corporate partners engage ln trading operat ions for a

special ist  book on the f loor of the American Stock Exchange, whi le Gruss is the

"upstairs operat ionrrr  €sseDtial ly providing the bookkeeping or transact ions

clearing for the special ist  book. Gruss is the only partner not actual ly

part ic ipat ing in the special ist  book trading act iv i t ies on the f loor of the

exchange. Gruss has one ful1-t ime representat ive in a "downstairs" of f ice,

cla imed corrected
Corrected
Balance
Statutory Exemption



- J -

direct ly represent ing Grussts interest in the special ist  book operat ion'  whi le

Grussrs t tupstairst t  personnel provide the balance of services associated with

the special ist  book. A large percentage of Grussts overal l  business pertains

to trading for i ts own account,  with the balance being partnership act iv i t ies

and a smal l  retai l  business.

5 .  Pet i t ioner  f i led  a  pe t i t ion  to  contes t  the  de f ic iency  a t  i ssue,

or iginal ly assert ing that the partnership return was correct as f i led. At the

conmencement of the hearing, pet i t ioner conceded, in view of the Court  of

Appeals decision in Richmond Constructors v. Conm. of Finance for lhe rc:i:lql_gq

New York  (61  N.Y.2d  1) ,  tha t  the  Aud i t  D iv is ionrs  pos i t ion  regard lng  the  Tax

Law sect ion 709 exemption, specif ical ly that such exemption was l in i ted to

$ t441547.00 ,  h ras  cor rec t .  However ,  pe t i t ioner  then main ta ined tha t  a  por t ion

of certain expenses taken as deduct ions by Gruss were properly al locable to and

deduct ible by pet i t ioner,  thereby reducing pet i t ioner 's income subject to

unincorporated busj.ness tax. The fol lowing chart  sets forth the amounts of

expense and percentages thereof which, whi le not or iginal ly claimed as exPenses

by pet i t ioner,  are maintained to be properly al locable to and deduct ible by

pet i t loner :

ALLOCATION OF CORPOMTE EXPENSE TO JOINT ACCOUNT

Expense

O f f i c e r s '  S a l a r i e s :
Ja.k H. l f ."bei"
E .  Gruss
H. Gelfenbein
R. Mit t leman
J. Arnender
Vinnie Drohan
M. Anast ino
i I .  Strong

Gruss
Tota l

Expense

$  2 0 , 0 0 0
zlr,2r3
81 ,213
50  ,00  1
40  ,00  1
29 ,500
3  1  ,000
19  , 700

Percentage
Asse r ted
Al locable

to  Pe t i t i one r

100
25
15
33-t / 3
10
33-L /3
20
5

Amount
Asser ted
Al locable

$ 20,ooo
52 ,803
12 ,L82
16  , 650
4 ,000
9 ,823
6 ,200

98s



Employees I  Salar ies:
P .  Moy
(  ) o t t - M a r g i n
John Martin - Reorgs
Recept, ionist  -  Various

Total  Salar ies
Enployee Benef i ts
Profit Sharing Pl-an

Other Expenses:
Rent
ur i l i r ies
Maintenance & Clean
Jack Helfenbein ExDense
Depreciat ion
Stat ionery
Tickets
Off ice Expenses
Research
Regulatory Fees
Telephone
Entertainment
Professional Fees
Miscel laneous Expenses

Total  Other Expenses
Total  Salar ies, Benef i ts & Other Expenses

the

Mr.

and

-4-

9 , 1 1 8
L4,240
1 5 , 8 2 0
7  , 0 0 0

$  980 ,  140
84,526

20
25
10
10

I
13 .29 -

50
50
50

100
50
73 .43
36 .7
73 .43
10
25
25
10
10
20

| , 824
3 ,560
L ,582

700

$  130 ,309
t r ,234

$  88 ,696
8 ,265
3 ,297

607
572

25 ,277
29,950
20 ,338
9 ,054

42,256
59 ,532
1 ,999

19 ,345
331  , 680

$  639 ,768
$L ,704 ,434

44,348
4 ,L33
r ,649

607
286

18 ,  56  1
10 ,955
t4,934

905
10 ,564
14 ,993

200
1  , 835

66,336

$20 I , 430
$331 ,739

6. In support  of  the above-clained al locat ion of expenses to the pet i t ioner,

test imony of Mr. Robert  Mit t leman and of Mr. Jack Helfenbein was offered.

Mlt t leman, an off icer of Gruss, is responsible for Grussrs trading act iv i t ies

has been employed by Gruss fox 2L years. With the except ion of Mr. HelfenbeLn,

Grussts off icers only become involved on a day-to-day basis i .n partnership

act iv i t ies i f  necessary, such as where al l  partnerst approval is needed for a

large trade, or to insure that al l  t raders meet Securi t j .es and Exchange Comnission

capital  requirements, etc.  The off icers of Gruss as l isted Ln Finding of Fact

t '5t t  are responsible for di f ferent areas of Grussfs business and also part ic ipate

Al located Salary Expense
Total  Salary Expense

_  1 3 0 , 3 0 9  1 ?  ) q y-  
980 ;1ZO 

LJ  
"7^
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j-n varlous rneetings of the partnership. The percentages upon whi.ch both

off icers I  and employees I  salar ies are sought to be al located to pet i t ioner are

based on an attempt to al locate Grussts expenses attr ibutable to the partnershlp

on the basis of t ime spent working on partnership matters.

7. Mr. Mit t leman test i f ied that Gruss rents two f loors of space, one of

which is almost exclusively used for the special ist  book operat ion. Al locat ion

of t ickets (buy and sel l  t ickets,  conf irmation sl ips and computer services) and

other i rems of expense was apparent ly made on the basls of comparing Grussrs

business to the partnershiprs business, al though a more specif ic descr lpt ion of

how the var ious percentages were derived was not suppl ied.

8. No explanation was offered as to why these allocations lrere not made

original ly as opposed to being taken ent irely as deduct ions by Gruss on l ts

corporate ret,urns, nor were Grussts corporate tax returns (ei ther Federal  or

New York Stare) offered in evidence. Neither Grussrs off icers nor i ts employees

kept t ime cards ref l -ect ing an al locat ion of t i :me between partnership affairs and

G r u s s r s  a f f a i r s .

9. I4r.  Helfenbein is Grussfs ful l - t ime representat ive in the partnership

as a broker on the stock exchange f loor and has been a special ist  broker for

approximateLy 17 years. During the year in issue he worked full time on

matters pertaining to the partnership, received a Wage and Tax Statement (Form

W-2) from Gruss represent ing hls total  compensat ion fron Gruss and recelved no

such W-2 from the partnership.

10. Notwithstanding the fact that the expenses now sought to be al located

were not so al located when pet i t ionerrs return was f i led'  the Audit  Divis ion

did not oppose pet i t ionerrs amendment to the pet i t ion insofar as the propriety

of al locat ing to the partnership those of Grussts expenses whl.ch, al though
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previously not al located, were properly al locable thereto. I lowever,  i t  is the

Audit  Divis ionfs posit ion that the amounts sought to be al located are not

substant iated by the evidence submitted at the hearing.

11. At the part iest request,  a substant ial  per iod of t ime was al lowed

after the hearing upon the assert ion that the matter could be closed without

need for a decision by the State Tax Commission. Pet i t ioner was also afforded

a period of t ime, specif ical ly unt i l  June 7, 1985, in order to submit any

documents in substant iat ion of i ts c lalmed real locat ion in addit ion to the

evidence subrnitted at the hearing. No evidence in addition to that submitted

at the hearing was submitted by pet i t ioner.

CONCLUSIONS OF LAI^I

A. That,  with certain specif ied except ions none of which are appl icable

in this matter,  sect ion 689(e) of the Tax Law provides that the burden of proof

in any case before the State Tax Connission is upon the pet i t ioner.  Tax Law

sect ion 689(e) is made appl icable to Art lc l .e 23 of the Tax Law by vir tue of

T a x  L a w  s e c t i o n  7 2 2 ( a ) .

B .  That ,  w i th  the  except ion  o f  the  sa la ry  ($20,000.00)  and expenses

($607.00) paid to and on behalf  of  Mr. Helfenbein and the al locat ion of f i f ty

percent of rent,  ut i l i t ies and maintenance and cleaning expenses (total l ing

$50,130.00)  on  the  bas is  o f  a rea  ren ted ,  the  ev idence presented  by  pe t i t ioner

provides l i t t le or no clear basis in support  of  the claimed al locat ion. I t  is

noted that test imony indicated that Grussrs off icers spent courparat iveJ-y l i t t1e

t ime on partnership affairs.  Neither t ime records nor even aff idavi ts specify ing

t ine al locat ions were submitted, nor were the act iv i t ies of ei ther the off icers

or the employees more than very general ly descr ibed. No clear explanat ion of

the basis for arr iv ing at the varying percentages used to al locate other
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expenses was provided, nor was the by-far s ingle largest other expense sought

to be al , located more clear ly specif ied than "misc.".  Not l^t i thstanding an

extended period of t ine afforded for the submission of more specif ic documentat ion

in support  of  the claimed al locat ion, nothing was submitted.

C.  That  the  pe t i t ion  o f  Weiskopf ,  S i l ver ,  SLnger  &  Co. ,Oscar  Gruss  &

Son, Inc. is granted to the extent indicated in Conclusion of Law "B" (such

that pet i t ionerrs ordinary lncome is to be reduced by al located expenses in the

aggregate  amount  o f  $70,737.00) ,  bu t  i s  in  a l l  o ther  respec ts  den ied  and the

Notice of Def ic iency dated May 13, 1982, as reduced in accordance herewith, is

sus ta ined.

DATED: Albany, New York

ocT 0 3 1985
STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


