
State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he ls over 18 years of age, and that on the
6th day of February, 1985, he served the within not ice of Decl-sion by cert i f ied
mai l  upon Thomas F. Walsh, the pet i t ioner in the wlthin proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Thomas F. Walsh

for Redeterminat ion of a Def ic l-ency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Year  1974.

Thonas F. Walsh
4 6 3  7 4 r h  S t .
Brooklyn,  NY 11209

and by deposi t l -ng same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  thLe address set
o f  t he  pe t i t i one r .

Sworn to before mer this
6th day of  February,  1985.

AFFIDAVIT OF MAILING

in  a postpaid proper ly  addressed wrapper ln  a
care and custody of  the Uni ted States Posta l
York.

that  the said addressee is  the pet i t ioner

forth on said wrapper is the last knotrn address

Airthor ized to
pursuant to Tax

n is te r  oa ths
w  sec t i on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 6, 1985

Thomas F. trrlalsh
463 74 th  St .
Brooklyn, NY II209

Dear Mr. tr'Ialsh:

Please take not ice of the Decision of the State Tax Coumission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Cornrnission nay be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerni .ng the computat ion of tax due or refund al lowed in accordance
with thls declsion rnav be addressed to:

NYS Dept.  ?axat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMTSSION

cc: Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

THOMAS F. WAISH

for Redeterminatiorr of a Deficiency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the l lax Law for the year 1974.

DECISION

Peti t ioner,  Thomas F. l {alsh, 463 74lulr  Street,  Brooklyn, New York 11209,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business t : tx under Art ic le 23 of the Tax law for the year 1974 (Fi le

N o .  3 8 4 5 6 ) .

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Jury  26 ,  1"984 a t  1 :15  P.M.  Pet i t ioner ,  Thomas F .  warsh ,  appeared pro

se. The Audit  Divi ls ion appeared by John P. Dugan, Esq. (rrwin A. Levy, Esq.,

o f  counse l ) .

ISSUE

Whether pet i t : ioner 's act iv i t ies as a marine cost consultant const i tuted

the pract ice of a profession exenpt from unincorporated business tax by vir tue

of  sec t ion  703(c )  o f  the  Tax  Law.

FINDINGS OF FACT

1 .

bus iness

generated

business

Peti t ioner:  herein, Thomas F. t{alsh, f i led a New York State unincorporated

tax return for 7974, report ing thereon a net prof i t  of  $19,983.00

from his act iv i t ies as a marine cost consultant.  unincorporated

tax due asi  shown on said return amounted to 5604.00.
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2. On July 27, 7978, the Audit  Divis ion issued a Not ice of Addit ional

Tax Due to pet i t ioner wherein the nef prof i t  f fom his consultant act iv i t ies

was increased,  based on  the  resu l ts  o f  a  Federa l  aud i t ,  f rom $191983.00  to

$43'946.67. Unincorporated business tax due increased from $604.00 to

$ 1 , 8 6 7 . 0 7 .

3. Pet i t ionen f i led a clain for refund for 1974 in the amount of

i21483.20. Said amount consisted of the fol lowing i tems:

Unincorporilted business tax
In te res t
$'1, negligence penalty
Total refund claimed

$1 ,867 .07
522.78
93 .3s

$2;463.20

4. On July 28, 1980, the Audit  Divis ion gave not ice to pet i t ioner that

his claim for refund in the amount of $2,483.20 was disal lowed in ful l .  Grounds

for disal lowance were stated in the fol lowing manner:

frAct iv i t ies as a Marine Cost Consultant and Surveyor does (sic)
not constitutr: professional services and the income derived
therefrom is ;subject to the Unincorporated Business Tax."

Pet i t ioner thereafter f i led a pet i t ion for refund.

5. During the year at issue pet i t ioner was engaged in business as a

marine cost consul lLant.  AII  of  pet i t ioner 's consultant act iv i t ies during 1974

were performed for the United States Salvage Associat ion (hereinafter " the

.Associat ion").  Pr: ior to 7974 pet i t ioner had been a fu1I t ime employee of the

Assoc ia t ion .

6. Pet i t ione:r 's consultant act iv i t ies for the Associat ion consisted of

conducting a surve.y or study as to the difference in operating costs incurred

by American shipowners as compared to government subsidi-zed foreign shipowners.

Said consultant act iv i t ies were conducted out of pet i t ioner 's residence located

in Brooklyn, New York and also out of an off ice provided by the Associat ion

located in New Yorlk Citv.
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7. Pet l t ionerts educat ional background consisted of graduat ion from

Brooklyn Technical  High School and also attendance at a draft ing school.

Pet i t ioner did not at tend col lege; however,  his knowledge of the mari t ime

industry was gained through 50 years of pract ical  on-the-job experierrce.

No l icense was required by pet i t ioner to conduct business as a marine cost

consultant.

8. Petitioner utilized his own techniques and methods in the performance

of his consultant act iv i t ies. During the year 1974 pet i t ioner held himself

out Lo the general public as a marine cost consultant. Compensatj.on received

by pet i t ioner in 1974 from the Associat ion was paid on a f lat  fee basis from

which no taxes were withheld.

9. Pet i t ione:r maintains that hi .s consult ing act iv i t ies in " l -974 const i tuted

the pract ice of a nlrofession exempt from unincorporated business tax by vir tue

of sect ion 703(c) of t .he Tax Law. No evidence was adduced or argraent made

at the hearing held herrein r*ith respect to the 5 percent negligence penalty

asserted pursuant to srect ions 722 and 685(b) of the Tax law.

CONCIUSIONS OF IAW

A. That sect ion 703(c) of the Tax Law provides, inter al ia,  that income

received from the pract ice of law, medicine, dent istry or archi tecture or from

the practice of any other profession is exenpt from unincorporated business

tax .  Regu la t ion  sec t ion  2A3.17 (b ) (1 ) ( i )  de f ines  o ther  p ro fess ion  as  fo l lows:

' rFor purposes of this subdivis ion, the term 'other profession'
includes any occupat ion or vocat ion in which a professed knowledge
of some department of science or learning, gained by a prolonged
course of special ized instruct ion and study, is used by i ts
pract ical  appl icat ion to the affairs of others, ei ther advising,
guiding or teaching them, and in serving their  interests or
werfare in the pract ice of an art  or science founded on i t .  The
word profession impl ies attainments in professional knowledge as
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distinguished from mere skiIl and the application of knowledge
to uses for others as a vocat ion. The performing of services
deal ing with the conduct of business i tsel f ,  including the
promotion of sales or services of such business and consult ing
services, does not const i tute the pract ice of a profession even
though the services involve the application of a specialized
knowledge. 'f

B. That.  pet i t ionerrs act iv i t ies as a marine cost consultant dur ing the

year at issue, al though requir ing special  ski l l  and knowledge, did not const i tute

the pract ice of a profession within the meaning and intent of  sect ion 703(c)

o f  the  Tax  Law and 20  NYCRR 203.11(b) (1 ) ( i ) .

In &osenbloon v. State Tax Commission, 44 A.D.zd 69, mot.  for lv.  to

app. den. 34 N.Y.2d 518, the court  l isted four factors to consider when deter-

mining i f  an act iv i ty const i tuted the pract ice of a profession. These factors

a r e :

1. long-term educat ional background general ly associated with
a degree in an advanced field of science or learning;

2. the requirement of a l icense;

3. control  of  the occupat ion by standards of conduct,  ethics
and nalpract i -ce l iabi l i ty;  and

4. a barr ier to carrying on the occupat ion as a corporat ion.

In the instant natter there were no licensing requi.rements for a marine

cost consultant nor $ere pet i t ionerrs act iv i t ies governed by any Federal  or

New York State regulatory bodies. Addit ional ly,  there were no str ict  educat ional

requirements for marine cost consultants.  Final ly,  the record is devoid of

any evidence regarding the control  of  pet i t ioner 's occupat ion by standards of

conduct, ethics and nalpractj.ce liabi.lity and whether petitioner is barred

from carrying on his occupat ion as a corporat ion. See 9osla et al .  v.  State

Tax Commiss ion ,  67  A.D.2d 1 ,A74 and cases  c i ted  there in .
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C. That the petit ion of

entirety; and that the notice

DATED: Albany, New York

rEB 0 6 iggs
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Thomas tr'. Walsh

of  d isa l lowance

for a refund is denied

dated JuLy 28, 1980 is

STATE TAX COUMISSION

in i ts

sustained.

PRBSIDENT

COMMISSIONER


