
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Donald Softness

for Redetermination of a DeficLency or Revision
of a Deteruinatl-on or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Years  1976 -  1979.

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me this
14 th  day  o f  March ,  19B5.

t o t_ ter oaths

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
14th day of March, 1985, he served the within not lce of Decision by cert i f ied
mai l  upon Donald Softness, the pet i t ioner in the within proceedinB, by
enclosing a true copy thereof in a securely sealed postpaid ttrapper addressed
as foll-ows:

Donald Softness
257 East 51st Street
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF },IAILING

says that  the said addressee is  the pet i tLoner
set forth on said wrapper ls the last known address

pursuant to Tax Law sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the PetLt ion
o f

Donald Sof tness

for Redeternination of a Deficiency or Revision
of a Deternination or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Yea rs  1976  -  1979 ,

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an ertployee

of the State Tax Cornsrission, that he is over 18 years of age, and that on the

14th day of  March,  1985,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Steven Gl-aser ,  the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  bY encl -os ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Steven Glaser
Moses & Singer
1271 Avenue of the Americas
New York,  NY 10020

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wLth in the State of  New York.

That deponent further says that the said addressee is the representative

of the petit loner herein and that the address set forth on said hrrapper is the

last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is
l 4 th  day  o f  March ,  1985 .

i s te r  oa
sect ionLaw

S

pursuant to Tax 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S T O N

A L B A N Y ,  N E I ^ r  Y 0 R K  1 2 2 2 7

M a r c h  1 4 , 1 9 8 5

Donald Softness
251 East  51s t  S t ree t
New York, NY L0022

Dear  Mr .  Sof tness :

Please take not ice of the Decision of the State Tax Commtssion enclosed
herewith.

You have now exhausted your right of review at the adninlstrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Cornmission may be instituted only
under Article 78 of the Civil Practice Law and Rules, and must be corn-enced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this n.ot ice.

Inquiries concerni.ng the computation of tax due or refund allowed in accordance
hri th this decisionL mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f 9, State Campus
Albany, New York 12227
Phone lf (5I8) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Steven Glaser:
lvloses & Singer
1271 Avenue of the Americas
New York, NY 10020
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Ma.t ter of  the Pet i t ion

o f

DONALD SOFTNESS

for Redeterminat ion of a Def ic iency or for
Refund of Unincorprorat,ed Business Tax under
Art ic le 23 of the Tax Law for the Years 1976,
1 9 7 7 ,  1 9 7 8  a n d  L 9 1 t 9 .

DECISION

Pet i t i -oner ,  Donald Sof tness,  25I  East  51st  Street ,  New York,  New York

L0022,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of

unincorporated bus; iness tax under Ar t ic le  23 of  the Tax Law for  the years L976'

1977  '  1978  and  19 , /9  (F i l e  No .  39038 ) .

A forual hea:ring was held before Thomas E. Drake, Hearing Officer' at the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  October  l J l ,  1984 a t  9 :15  A.M.  Pet i t ioner  appeared by  Moses & S inger

(Steven Glaser and David Rabinowj-tz,  Esqs.,  of  counsel) .  The Audit  Divis ion

appeared by John :P. Dugan, Esq. ( Irwin Levy, Esq.,  of  counsel) .

ISSUES

I. Whether Ehe income received by pet i t ioner from RDR Associates during

each of the years in issue was from act iv i t ies which const i tuted an unincorporated

business and is thus subject to unincorporated business tax.

I I .  Whether pet i - t i -oner had reasonable cause for his fai lure to t inely f i le

unincorporated business tax returns and remit  any unincorporated business tax

d u e .
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FINDINGS OF FACT

1.  Pet i t ioner ,  Dona ld  Sof tness  ( r rpe t i t ioner t t ) ,  f i l ed  separa te  New York

State resident income tax returns on conbined forms with his wife for the years

L976,  L977,1978 and 1979.  Sa id  re tu rns  repor ted  bus iness  income f rom h ls

act iv i t ies as a prrbl ic relat ions consultant in the amount ot $224'115.00,

$ 1 1 9 , 3 8 5 . 0 0 ,  $ 2 6 4 , , I 0 5 . 0 0  a n d  $ 3 4 r 5 0 1 . 0 0 ,  r e s p e c t i v e l y .  P e t i t i o n e r  d i d  n o t  f i l e

unincorporated business tax returns for the years at issue.

2. On June . [0,  L982, the Audit  Divis ion issued a Not ice of Def ic iency to

pet i t ioner  asser t : ing  un incorpora ted  bus iness  tax  due o f  $14r006.54 ,  pena l ty  o f

$Br5Zt  .27 ,  pLus  in te res t  fo r  the  years  L976 and,  1977.  On the  same date ,  the

Audit  Divis ion issued a Not ice of Def ic iency to pet i t ioner for the years 1978

and I979 assert ing unincorporated business tax due of $8'807.79, penalty of

$3,S89.08, plus interest.  The Audit  Divis ion issued trrro statements of audit

changes to pet i t i ron€rr one for the years 1976 and 1977 and the other for the

years 1978 and L979, each of which provided the fol lowing explanat ion for the

tax and penalty asserted due:

rrThe income derived from your business act iv i t ies as a Publ ic Relat ions
Consultant is deemed to be business income subject to the New York
State Unincorporated Business Tax under Art ic le 23 of the business
t a x  l a w . . .

Pena l t ies  under  Sec t ion  685(a) (1 )  and 685(a) (2 )  i s  (s ic )  be ing
asserted for faj"lure to file an Unincorporated Business Tax Return
and pay the Unincorporated Business Tax Due.r l

The Statement of Audit Changes for the years L976 and 1977 showed a

reduction to the unincorporated business tax due for 1976 by an overPa)rment of

personal income tax result ing fron a net operat ing loss carryback. Pet i t ioner

agrees with the personal income tax overpayment. Accordingly, said overpayment

is not at  issue herein.
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3. Pr i .or to and during the years in i .ssue, pet i t ioner was employed on a

ful l - t ine basis asr a publ ic relat ions consultant by Softness Group, Inc.

( t tSoftnesstt) .  Sof i tness was a publ ic relat ions f i rm founded by pet i t ioner

several  years pr ior to the years in issue. I ts off ices were located at 3 East

54th Street,  New l lork,  New York. Softness provided pet i t ioner with an offLce

at sai-d address. Pet i t ioner had a 5 percent o\ i lnership interest in Softness

during the years j-n issue.

4. DurJ.ng the years in issue, Softness had approximately twenty cl ients

who would pay Softness a set fee evety month, and for these cl ients,  Softness

would gain favorable press coverage in newspapers, magazines and sometimes

television and ra<l io.  Pet i t ioner stated that,  t ' r^re ISoftness] persuaded them

[the nedia] that the stor ies would be of interest to their  readers or of

service to their  readers or in general  being newsworthy.. , t t .  Thereafter,  the

art ic les, stor ies and photos appeared in the press. Softness did not pay the

media for such cori,zerage.

5. One of t .he cl ients of Softness was a company named RDR Associates

("RDRtt) .  RDR was in the advert is i-ng business, special iz lng in the purchase of

advert is ing t ime for i ts respect ive cl ients.  Another cl ient was Best Foods

Company (trBest Foodstr) ,  which $ras a najor food processing company. I ts products

included, anuong others, Hel lmants Mayonnaise and Skippy Peanut Butter.  Pet i t ioner

handled, as an employee of Softness, the publ ic relat ions accounts of both RDR

and Best Foods.

6. Pet i- t ionerrs contact at  Best Foods was Dennis Beaumont ( t tBeaumontt t) ,

Best Foodst Director of Advert is ing and Promotion. Pet i t ioner usual ly net with

Beaumont two t imes a week concerning the publ ic relat ion act iv i t ies Softness

performed for Best Foods. In L975, during the course of one of such meetings,
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pet i t ioner  learnei l  that  Best  Foods was not  sat is f ied wi th thei r  current  arrange-

ments \47i th i ts  adver t i .s ing agencies concerning the purchase of  te lev is ion

advertising time ernd that Beaunont was interested in exploring alternate means

of purchasing suctr t ime. Beaumont commented that he nas attending a one-Ireek

course dealing with computerized management of the media function which he was

very impressed with. The course was taught by an individual- who worked for

RDR.

7.  Dur ing the next  meet ing pet i t ioner  had wi th RDR concerning the publ ic

re lat ions act iv i t j les per formed by Sof tness for  RDR, pet i t ioner  spoke wi th i ts

president ,  Sam Wynnan ( t tWymant ' ) .  At  that  t ime,  pet i t ioner  to ld Wynan that  he

knew of a major company who was trsomewhat dissatisfied with their present means

of  buying adver t i r ; ing t ime.r '  Wyman indicated that  he would be in terested in

meet ing wi th representat i -ves of  such a company and,  i f  the meet ing resul ted in

th is  company becorning a c l i -ent  of  RDR, RDR would pay pet i t ioner  a " f inder 's

fee"  of  10 percenL of  the income generated over  the next  f ive years between the

company and RDR.

8. Petit ioner arranged a luncheon neeting between Beaumont and Wyman

which took place :Ln New York City in 1975. As a result of this rneeting and

many subsequent  meet ings between representat ives of  Best  Foods and RDR' Best

Foods used RDR to purchase substant j -a l  amounts of  i ts  te lev is ion adver t is ing

t ime over  the nexlB f ive years.  Pet i t ioner  was not  present  at  any of  the

subsequent neetings between Best Foods and RDR, and was not involved with the

development  of  the business re lat ionship between Best  Foods and RDR af ter  the

in i t ia l  meet ing.

9. Petit ioner received payments from RDR pursuant to the oral agreement

be tween  h imse l f  and  RDR in  t he  amoun ts  o f  $224 ,990 .00 ,  $120 ,000 .00 ,  $265 '000 .00
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and $36,000.00  fo r :  the  years  1976,  Ig77,  1978 and lg7g,  respec t iv " ly . l  He

reported such i-ncome on Federal  Schedule C, Prof i t  or (Loss) From Business or

Profession, for e:rch of the years at issue, The income received from RDR was

the sole i tem of business income reported on said schedules. Each of the

schedules showed pet i t ionerrs pr inciple business act iv i ty as t tPubl ic Relat ions"

and 11sted his horne address as his business address. Each schedule reported

bus j -ness  expenses  in  the  amount  o f  $875.00 ,  $615.00 ,  $895.00  and $1 ,499.00  fo r

the years 1976, L977, 1978 and 1979, respeet i .vely.  Al though business expenses

were reported on l the schedules, pet i t ioner did not prepare the returns during

the years in issurr and had no explanation why they r^rere reported in that manner

since he did not: incur any expenses, after the ini t ia l  meeting, i -n earning the

income in questio:n.

10. Pet i t ioner did not conduct any busi-ness at his home or at the off ice

provided hin by Sroftness except for the business of Softness. He did not hold

hinself out to the public as being engaged i.n any business other than as an

enployee and shareholder of Softness.

11. Pet j . t ioner employed an accountant to prepare his income tax returns

during the years in i -ssue. Pet i t ioner submitted his tax information to the

accountant who would prepare the return which petitioner would then review and

sign. Petitioner r'f,as not aware of the unincorporated business tax and his

accountant never dlscussed the quest ion of unincorporated business tax concerning

the income in question.

The paynents were not
when Best Foods made

made on a set schedule, but were aPParent ly roade
a payment to RDR, usually four or five times a year.
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CONCLUSIONS OF LAW

A, That an trnincorporated business means any trade, business or occupat ion

conducted, engagecl in or being liquidated by an individual or unincorporated

ent i t y  (see t ion  703(a)  o f  the  Tax  Law) .

B. That where a doubt as to the status of an act iv i ty exists,  al l  the

relevant facts an<l circumstances must be considered in determining whether the

act iv i ty or the tr :ansact ions involved const i tute a trade, business or occupat lon

for unincorporate<l business tax purposes. General ly,  the cont inui ty,  f requency

and regular i ty of act iv i t ies as dist inguished frour casual or isolated transac-

t ions, and the amount of t ime, thought and energy devoted to the act iv i t ies or

transact ions are the factors which are to be taken into considerat ion (20 NYCRR

2 0 3 . 1 t a l  ) .

C. That the f inderts fee received by pet i t loner during the years in issue

resulted from an isolated transact ion and the act iv i ty perforned by pet i t ioner

in earning said fee lacked the cont inui ty,  f requency and regular i ty to const i tute

an unincorporated business. Accordingly,  the f inderrs fee is not subject to

uni-ncorporated business tax (see Matter of trrlhitney I. Gerard, State Tax Conmission,

October  9 ,  L979) .

D. That in l ight of  Concluslon of Larr I 'C",  supra, i t  is not necessary to

address the second issue herein.

E. That  the pet i t ion of  Donald Sof tness i .s  granted and the two not ices of

def ic iency dated June 10,  1982 are cancel led.  The Audi t  Div is ion is  d i rected
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income tax overpayment noted in Findingto authorLze a ref:und of

o f  Fac t  t t2 t t ,  supr€r .

DATED: Albany, New York

MAR 14 tg85
STATE TAX COMMISSION

PRESIDENT


