
Stat,e of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says th,at he is an employee
of the State Tax Cornmi.ssion, that he is over 18 years of a,ge, and that on the
30th day of October,  1985, he served the within not ice of Decision by cert i f ied
mai l  upon Irving Si lverstein, the pet i t ioner in the within.  proceeding'  bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Irv lng Si lverstein

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1979 & 1980.

Irving Si lverstein
2626 KLngs IIwy.
Brook lyn ,  NY I I229

and by deposi.ting same enclosed
post off ice under the exclusive
Service within the State of New

That deponent furt,her says
herein and that, the address set
o f  the  pe t i t ioner .

Sworn to before me this
30 th  day  o f  October ,  1985.

AFFIDAVIT OF },IAILING

in a postpaid properly add.ressed wrapper in a
care and custody of the Un. i ted States Postal
York .

that the said addressee ls the pet i t ioner
forth on said wrapper is the last known address

to ister oaths
pursuant to Tax Law seet ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o r

Irving Si lverstein

for Redetermi-nat ion of a Def ic iency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  L979 & 1980.

and by deposit ing
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of a.ge, and that on the
30th day of October,  1985, he served the wl. thin not ice of Decision by cert i f ied
mai l  upon Sanuel E. Langr the representat ive of the pet i t ioner in the within
proceedinB, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Samuel E. Lang
225 Broadway
New York, NY 10007

same enclosed in a postpaid properly add.ressed wrapper in a
the exclusive care and custody of the United States Postal

St.ate of New York.

further says that the said addressee is the rePresentat ive
herein and that the address set forth on. said wrapPer is the

of the representat ive of the pet i t ioner ' .

Sworn to before me th is
3Oth  day  o f  Oc tobe r ,  1985 .

is ter oaths
pursuant to Tax Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , i  Y O R K  1 2 2 2 7

October  30 ,  1985

Irving Si lverstein
2626 Kings Hwy.
Brook lyn ,  NY IL229

Dear I"1r.  Si lverstein:

Please take not ice of the Decl-sion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Article 78 of the Civil Practice Law and Rules, and must be cornmenced in
the Supreme Court, of the State of New York, Albany Countyr within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very t,ruly yours '

STATE TAX COMMISSION

cc :  Pet i t ioner rs  Representa t ive
Samuel E. Lang
225 Broadway
New York, NY 10007
Taxing Bureauf s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IRVING SILVERSTEIN

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Buslness Tax under
Art ic le 23 of the Tax Law for the Years 1979
and 1980.

DECISION

Peti t ioner,  I rv ing Si lverstei-r . ,  2626 Kings Highway, B,rooklyn'  New York

L I229,  f i led  a  pe t i t ion  fo r  redeterminat lon  o f  a  de f ic iency  or  fo r  re fund o f

unincorporated business tax under Article 23 of the Tax Law for t!-:.e years 1979

a n d  1 9 8 0  ( F i t e  N o .  4 2 9 0 3 ) .

A hearing was held before Al len Caplowaith, Hearing Ctf f icer '  at  the

off ices of the State Tax Commission, Two ! tror ld Trade Center,  New York, New

York ,  on  Apr i l  25 ,  1985 a t  1 :15  P.M.  Pet i t ioner  aPPeared by  Sanue l  E .  Langr

CPA. The Audit  Dlvis ion appeared by John P. Dugan, Esq. (Herbert  Kamarass,

E " q . ,  o f  c o u n s e l ) .

ISSUE

ir lhether pet i r ioner may al locate his unincorporated business income to

sources without the State of New York.

FINDINGS OF FACT

1. Irv i-ng Si lverstein (hereinafter "pet i t ionerr ' )  t imely fLLed a New York

State Income Tax Resident Return for each of the years 1979 and 1980. In

conjunct ion therewith, he f l led a New York SLate Unincorporated Business Tax

Return for each of said years whereon he reported the income derived from his

act iv i t ies descr ibed thereon as "Travel ing Auct ioneerr ' .  Hi .s net prof i t  reported



-2-

f o r  e a c h  y e a r  w a s  $ 3 4 , 0 7 7 . 0 0  ( 1 9 7 9 )  a n d  $ 1 2 , 1 6 8 . 0 0  ( 1 9 8 0 ) .  o n  b o t h  t h e  1 9 7 9

and 1980 unincorporated business tax returns pet i t ioner al located his ent i re

net prof i t  to sources without New York State. On business al locat ion schedules

attached thereto, he reported var ious places of business, al l  of  whlch were

located without New York State.

2. 0n Septernber 23, L982, the Audit  Divis ion issued a Statement of

Unincorporated Business Tax Audit  Changes to pet i t ioner whereln the aforestated

net prof i t  reported for each of said years was held ful1y al locable to the

State of New York based on the fol lowing explanat ion:

t ts ince you do not maintain a bonaf ide off ice outside New York
State, al locat ion of income (to sources without New York State) is
disal lowed. "

Accordingly,  on January 12, 1983, the Audit  Dlvis ion issued a Not ice of

Def ic iency against pet i t ioner assert ing unincorporated business tax fot  L979

a n d  1 9 8 0  o f  $ 1 , 1 5 6 . 0 0 r  p l u s  p e n a l t y  o f  $ 5 7 . 0 0  a n d  i n t e r e s t  o t  $ 3 4 4 . 4 8 ,  f o r  a

to ta l  due o f  $1 ,557.48 .  Sa id  pena l ty  was asser ted  fo r  neg l igence pursuant  to

sect ion 685(b) of the Tax Law, as incorporated into Art icLe 23 by sect ion

722(a)  o f  the  Tax  Law.

3. Pet i t ioner did not personal ly appear for the hearing. His representat ive

al leged that no port ion of pet i t ionerts income is al locable to New York slnce

he did not maintain an off ice in New York. Pet i t ioner claimed in his perfected

pet i t ion  tha t :

t tThe Tax Department erroneously assessed an Unincorporated
Business Tax for the years 1979-1980. The Taxpayer operated a
pecul iar type of Business. He is an Auct i .oneer and conducts his
business solely wherever the auct ion takes place. I le maintains no
off ices other than the place where the auct ion is conducted. The
fol lowing is the l ist  of  these places:

1979 -  McKees Rock  (s ic ) ,  Penn.  -  Montc la i r ,  N .J .  -

Ash Tabula (sic),  Ohio -  Seatt le,  Washi.ngton
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1980 - Seatt l -e,  Washington - Santa Barba (sic) '  Cal i fornia -

Va.  Beach,  Va.  -  Danv i l le ,  Va. t t

4.  On pet l t ionert  s I979 and 1980 unincorporated business tax returns his

personal residence rrras reported as his business address.

5. Pet i t ioner 's gross income (comnissions) fox L979 and 1980 from his

activj.ties as an auctioneer was derived from the following two wholesale

j  ewelers :

a.  Si lverman Sales Enterpr ises, Inc.
1065 Old Country Road
Westbury'  New York

b. Altman & Wachtler
50 ! trest 47th Street
New York, New York

6. The aforestated pr i .ncipals contacted pet i t ioner at his personal

residence. when pet i t ioner rdas not out of  state act ively auct ioning his

pr incipalsr merchandise, he remai.ned at home.

7. Pet i t ionerts representat ive conceded that pet i t ioner had no regular

place of business without the State of New York.

CONCLUSIONS OF LAW

A. That sect ion 707 (a) of the Tax Law provides that:

t t l f  an unincorporated buslness is carr ied on both withln and
wi thout  th is  s ta te . . . there  sha l l  be  a l loca ted  to  th is  s ta te  a  fa i r
and equitable port ion of the excess of i ts unincorporated business
gross income over i ts unincorporated business deduct ions. I f  the
unincorporated business has no regular place of business outside this
s ta te ,  a l l  o f  such excess  sha l l  be  a l loca ted  to  th is  s ta te . r t

B. That pet i t ioner f .ai ,J.ed to sustain hls burden of proof imposed Pursuant

to sect ion 689(e) of the Tax Law, as incorporated into Art ic le 23 by sect ion

722(a),  to show that he did not carry on business within New York State during

Ehe years  1979 and 1980.
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C.  That  s ince pet i t ioner  had no regular  p lace of  business outs ide New

York State,  h is  ent l re net  prof i t  der ived f ron h is  auct ioneer ing act iv i t ies

al locable to New York State wl th in the meaning and intent  of  sect ion 707(a)

the Tax Law.

is

o f

D. That  the pet i t ion of  I rv ing

Def ic iency issued January 12,  1983 is

interest as may be 1awfu1ly owlng.

DATED: Albany, New York

0cT 30 1985

Si lverste in is  denied and the Not i .ce of

susta lned together  wi th such addi t ional

STATE TAX COMMISSION

PRESIDENT

ISSIONER


