
STATE OF NEW YORX:

STATE TAX COMMISSION

In t tre Matter of  the Pet i t ion
o f

R i ta  M.  Ost re r

for Redeterminat j-on of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  L976 & L977.

AFFIDAVIT OF MAILING

State of New Yorlc :
s s .  :

County of Albany :

David Parchrrck, being duly sworn, deposes and says that he is an enployee
of the State Tax Conrmission, that he is over 18 years of age, and that on the
16th day of July, ,  1985, he served the within not ice of Decision by cert i f ied
mai l  upon Rita M, Ostrer,  the pet i t loner in the within proceedinB, bY enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

R i ta  M.  Ost t  e r
181 K ings  Pt .  Rd.
Great Neck, NY lLO24

and by deposit in i ,  sane enclosed in a postpaid properly addressed wraPper in a
post off ice unde:r the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the Pet i t ioner
herein and that tEhe address set forth on said r.rrapper is the last known address
of  the  pe t i t ioner .

Sworn to before rne this
16 th  day  o f  Ju ly ,  1985.

ff),
nister  oathsAuthor ized to ad

pursuant to Tax Law sect ior.  L74



STATE OF NEW YORT:

STATE TAx COMMISSIION
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AFFIDAVIT OF MAILING

State of New Yorlc :
s s .  :

County of Albany :

David Parchrrck, being duly sworn, deposes and says that he ls an employee
of the State Tax Courmission, that he is over 18 years of age, and that on the
16th day of July,  1985, he served the within not, ice of Decision by cert t f ied
nai l  upon Steven l '1.  Ostrer,  the representat ive of the pet i t ioner in the within
proceeding, bI errclosing a t , rue copy thereof in a securely sealed postPaid
wrapper addresse<l as fol lows:

Steven M.  Ost re r
251 Henpstead Tpke.
Elmont,  NY 11003

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the Stat,e of New York.

That depone:rt further says that the said addressee ls the representative
of the pet i t ione:r herein and that the address set forth on said wrapPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before rne this
16 th  day  o f  Ju ly ,  1985.

Authorized
pursuant to

b ter  oa thsto a&nl
s e c t l o n  1 7 4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Ju ly  16 ,  1985

Rita M. Ostrer
181 K ings  Pt .  Rd, ,
Great Neck, NY 1LIO24

Dear  Ms.  Ost re r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninlstrative level.
Pursuant to sect: [on(s) 690 e 722 of the Tax Law, a proceeding in court  to
revlew an adverse decision by the State Tax Courmission may be instituted only
under Article 78 of the Civil Practice Law and Rules, and nust be commenced in
the Supreme Courlt of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Fi.nance
Law Bureau - Litigation Unit
Building /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly Yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Steven M.  Ost re r
251 l{enpstead Tpke.
Elmont,  NY 11003
Taxing Bureaurs Representat lve



STATE OF NEW YORX:

STATE TAX COMMISSION

fn  the l {at ter  of  the Pet i t ion

o f

II.ITA M. OSTRER

for Redeterminat jLon of a Def ic iency or for
Refund of Unincor:porated Business Tax under
Art ic le 23 of the Tax Law for the Years 1976
and L977.

DECISION

Pet i t ioner  I t i ta  M. Oster ,  181 Kings Point  Road,  Great  Neck,  New York LLO24

f t led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of  unincor-

porated business tax under Ar t ic le  23 of  the Tax Law for  the years L976 and

L977 (Fi le Nos. :r5I79 and. 37369) .

A forrnal he:rr ing was held before Arthur Brayr Hearing Off icer'  at the

offLces of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  August  lZ2 ,  1984 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subut l t ted  by

December 17, 1984. Pet i t ioner appeared by Steven M. Ostrer,  CPA. The Audit

D iv is ion  appeared by  John P.  Dugan,  Esg.  ( I rw in  Lev l r  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the not ices of def ic iency were barred by the statute of

l in i tat ions.

I I .  Whether the income from pet i t ionerrs act iv i t ies as a general  agent for

an insurance company were subject to unincorporated business tax.

I I I .  Whether penalt ies were properly asserted for fai lure to f i le a tax

return, failure Eo pay tax shown as due on a return required to be filed and

fai lure to f i le ,a declarat ion or underpayment of est imated tax.



1.  The Audi- t  Div is ion

Os t re r ,  as  f o l l ows :

Years Date Is;sued

L976 Ju ly  23 ,  l i98 l
1977 Septernber 10, 1981

-2-

FINDINGS OF FACT

Lssued not iees of  def ic i .ency to  pe t i - t i one r '  R i t a

Addit ional
Tax Asserted

to be Due

2. The Statenent of Audit  Adjustnent for each of the respect ive years

explained that the Audit  Divis ion considered the income from pet i t ionerrs

act iv i t ies involving insurance to be subject to unincorporated business tax.

In addit ion, the penalt ies asserted for the year L976 were pursuant to sect ions

685(a) (1 )  and (a ) (2 )  o f  the  Tax  Law fo r ,  respec t ive ly ,  fa i lu re  to  f i le  a  tax

return and failul:e to pay tax shor^m as due on a return required to be filed and

pursuant to sect:Lon 685(c) of the Tax Law for taiLute to fi]-e a d.ecLatation or

underpayment of est imated tax.

3. Pet i t ioner f i led a New York State Income Tax Resident Return for the

year L976. On the return, pet i t ioner l isted her occupat ion as " insurancet ' .

Pet i t ioner attached to the return a Schedule C encapt ioned Prof i t  (or Loss)

From Business or Profession. The schedule disclosed that pet i t ioner reported

gross  rece ip ts  o . r  sa les  o f  $304,206.06  and deduct ions  fo r  lega l  and

pro fess iona l  fees  o f  $9 ,274.96  and commiss ions  o f  $L72,751.00 .  Pet i t ioner  a lso

reported the fol . lowing business expenses:

Telephone
Subscript ions
Aut,c Expenses
Travel & Entertainment
Off ice Expenses
Bank Charges and Miscellaneous

Penalty Interest Total

$5 ,738 .43  $2 ,842 .43 $2 ,071 .88  $10 ,652 .74
5,457  . r0 -0- 1 ,586 .4 I 7  , 043 .5L

$1 ,815 .00
927  . 79
793 .6 r

3 ,492 .56
562.60
235 .50
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4.  Pet i t ior rer  f i led a New York State Income Tax Resident  Return for  the

year L977 and agzr in l is ted her  occupat ion as r r insurance".  She d id not  f i le  a

Schedule C Prof i t  (o f  Loss)  From Business or  Profession wi th th is  return.

5.  Unineorporated business tax returns \dere not  f i led dur ing the years in

i s s u e .

6.  Dur ing the years in  issue,  pet i t ioner  was a general  agent  for  the

Charter  L i fe  Inst r rance Company ("Charter  L i fer ' ) .  Three or  four  sub-agents

placed pol ic ies wi th Charter  L i fe  through pet i t ionerrs general  agency.

Pet j , t ioner  and the sub-agents shared the comniss ions earned on such pol ic ies.

Most  of  the cornn:Lssions earned by pet i t ioner  were the resul ts  of  the ef for ts  of

the sub-agents.  Neverthelessr  pet i t l -oner  d id wr i te  some pol ic ies for  f r iends

of  her  fami ly .

7.  Pet i t ior rer  conducted her  insurance af fa i rs  f rom her  home. She d id not

mainta in a separate of f ice,  business phone or  euploy personnel  or  ass is tants.

However, she did have a typewriter and phococopy machine in her home which

i tems she used for  business purposes.

CONCLUSIONS OF LAW

A.  That  ser : t ion  683(c ) (1 ) (A)  o f  the  Tax  Law prov ides  tha t  tax  may be

assessed at any Eine i f  no return is f i led. Sect ion 683(c) (1) (A) of the Tax

Law is appl icable to Art ic le 23 pursuant to sect ion 722 of the Tax Law. Since

unincorporated brusiness tax returns \^rere not f l - led for L976 ot 1977, the

not ices of def ic iency r^rere not barred by the statute of l in i tat ions.

B. That 20 NYCRR 203.1(a) provides, in part ,  that in determining whether

an act iv i ty consEitutes an unincorporated business t t , . .  the cont inui ty,

frequency and regular i ty of act iv i t ies, as dist inguished from casual or

isolated transactions, and the amount of time, thought and energy devoted to
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the act iv i t ies or transact ions are the factors which are to be taken into

considerat ion. t t

C. That pet i t ioner was engaged in cont inuous, frequent and regular

business act iv i ty involving insurance. Accordingly,  the Audit  Divis ion

properly concluded that the income from pet i t ionerrs act iv i t ies as a general

agent for an insurance company was subject to unincorporated business tax.

D. That pet i t ioner has not presented any evidence warrant ing a

cancel lat ion of the penalt ies asserted.

E. That the petLt ion of Rita M. Ostrer is denied and the not ices of

def ic iency are srrs ta ined.

DATED: Albany, l{ew York

JUL 16 1985
STATE TAX COMMISSION

PRESIDENT


