
STATE OF NEW YORK

STATE TN( COI'{MISSION

In the Matter of the Pet i t ion
o f

Metropol i tan Art  Associates

for Redeterminat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under Art ic le 23 of
the Tax Law for the Years 1977 and 1978.

In the Matter of the Pet i t ion
o f

Ben J .  Seger

for Redeterminat ion of a Def ic iency or for
of Personal Incone Tax under Article 22 of
Law for the Years 1977 and, 1978.

AFFIDAVIT OF I'fAILING

Refund
the Tax

for
o f
Law

In the Matter of the Pet i t ion
o f

Richard Greenberg

Redeterminat ion of a Def ic iency or for
Personal Income Tax under Article 22 of

for the Years 1977 and 1978.

Refund
the Tax

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 1985, he served the r^r i thin not ice of Decision by cert i f ied
mal l  upon Metropol i tan Art  Associates, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Metropol i tan Art  Associates
346 New York Ave.
Huntington, NY 1I743

and by deposlt lng same enclosed in a postpaid properLy addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.
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That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne thl-s
18th day of January, 1985.

s te r  oa ths
pursuant to Tax Law sect ion 174

addressee Ls the pet i t ioner
rrrapper is the last known address

that the said
forth on said



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Metropol i tan Art  Associates

for Redetermlnat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under Art ic le 23 of
the Tax Law for the Years 1977 and, 1978.

In  the Mat ter  of  the Pet i t lon
o f

Ben J.  Seger

for RedetermLnation of a Deficiency or for
of  Personal  Income Tax under Ar t ic le  22 of
Law for the Years 1977 and 1978.

AFFIDAVIT OF MAILING

Refund
the Tax

for
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Law

In the Mat ter  of  the Pet i t ion
o f

Richard Greenberg

Redeterminat lon of  a Def ic iency or  for
Personal Incorne Tax under Article 22 of

for  the Years 1977 and 1978.

Refund
the Tax

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Coumrission, that he is over 18 years of age, and that on the
18th day of January, 1985, he served the hTithin not ice of Decision by cert i f ied
mai l  upon Daniel  H. Link, the representat ive of the pet i t ioners in the within
proceeding, bJr enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Daniel  H. Link
12 Talbot Dr.
Lake Success, NY 11020

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Servlce within the State of New York.
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That deponent further says that the said addressee is the rePresentat ive
of the pet l t ioner herein and that the address set forth on said wrapper is the
last knorrm address of the representat ive of the pet i t ioner.

Sworn to before ne this
18th day of January, 1985.

t o n is te r  oa ths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 18, 1985

Metropol i tan Art  Associates
346 New York Ave.
Huntington, NY 11743

Gentlemen:

Please take not ice of the Decislon of the State Tax Connisslon enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be instituted only
under Article 78 of the Civil Practice Law and Rules, and must be commenced Ln
the Supreme Court of the State of New York, Albany Countyr within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE Tfi( COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Daniel  H. Link
12 Talbot Dr.
Lake Success ,  NY 11020
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMTSSION

fn the Matter of the Pet i t ion
o f

Metropol i tan Art  Associates

for Redetermination of a Defici.ency or for Refund
of UnLncorporated Business Tax under Art ic le 23 of
the Tax Law for the Years 1977 and 1978.

fn the Matter of the Pet i t ion
o f

Ben J .  Seger

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Article 22 of
Law for the Years L977 and, 1978.

AFFIDAVIT OF MAILING

Refund
the Tax

fn  the Mat ter  of  the Pet i t ion
o f

Richard Greenberg

for  Redeterminat ion of  a Def ic iency or  for
of  Personal  Income Tax under Ar t ic le  22 of
Law for the Years 1977 and, 1978.

Refund
the Tax

in a postpaid properly addressed wrapper in a
care and custody of the united states Postal
York.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
18th day of January, 1985, he served the within not ice of Decision by cert i f ied
mai l  upon Richard Greenberg, the pet i t ioner ln the withln proceedingt bY
enclosing a true copy thereof in a securely sealed postpaid $rrapper addressed
as fol lows:

Richard Greenberg
5 Briar Court
Westhi l l ,  NY 71747

and by deposit ing same enclosed
post off ice under the exclusive
Service wlthin the State of New
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That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne thls
18th day of January, 1985.

tLz o n
pursuant to Tax Law

addressee is  the  pe t i t ioner
wrapper is the last known address

that the said
forth on said

s te r  oa t
sec t ion  174
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A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

J a n u a r y  1 8 , 1 9 8 5

Richard Greenberg
5 Briar Court
Westhi l l ,  NY 1L747

Dear Mr. Greenberg:

Please take not ice of the Decision of the State Tax Courmission encLosed
herewith.

You have now exhausted your right of revlew at the adrninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revield an
adverse decision by the State Tax Comrnission may be lnstituted only under
Arti.cle 78 of the Civll Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany Countyr within 4 nonths fron the
date  o f  th is  no t ice .

Inquiries concerning the computati.on of tax due or refund allowed Ln accordance
with thls decision mav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigati.on Unit
Buil-ding #9, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet l t ionerts Representat ive
Daniel H. Link
12 Talbot Dr.
Lake Success, hlY 11020
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Metropol l tan Art  Assoclates

for Redetermlnation of a Deficiency or for Refund
of Unlncorporated Business Tax under Article 23 of
the Tax Law for the Years 1977 and 1978.

In the Matter of the Pet i t ion
o f

Ben J. Seger

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law for the Years 1977 and 1978.

AFFIDAVIT OF MAILING

Refund
the Tax

In the Matter of the Petltion
o f

Richard Greenberg

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law for the Years 1977 and 1978.

Refund
the Tax

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornoission, that he is over 18 years of age, and that on the
18th day of January, 1985, he served the wlthin not ice of Decision by cert l f ied
mai l  upon Ben J. Seger,  the pet l , t ioner in the rr i thin proceeding, by enclosing a
true copy thereof i -n a securely sealed postpaid urrapper addressed as fol lows:

Ben J. Seger
4845 Cherry Laurel Lane
Delray Beach, FL 33445

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.
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That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
18th day of January, 1985.

in is te r  oa ths
pursuant to Tax Law sect ion 174

addressee is the pet i t loner
wrapper is the last known address

that the said
forth on said
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January 18, 1985

Ben J .  Seger
4845 Cherry Laurel Lane
Delray Beach, FL 33445

Dear  Mr .  Seger :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the admini.strative Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Comnission may be lnst i tuted only under
Article 78 of the Civil Practice Law and Rules, and nust be coumenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inqul,ries concerning the computation of tax due or refund allowed in accordance
rnr i th this decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc3 Pet i t loner ts  Representa t ive
Daniel  H. Link
12 Ta lbo t  Dr .
Lake Success ,  NY 11020
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COM}IISSION

In the Matter of the Pet i t ion

o f

METROPOLITAN ART ASSOCIATES

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1977
and 1978.

In the Matter of the Pet i t ion

o f

BEN J. SEGER DECISlON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Years L977 and L978.

In  the Mat ter  of  the Pet i t ion

o f

RICHARD GREENBERG

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Years L977 and 1978.

Peti t ioner,  Metropol i tan Art  Associates, 346 New York Avenue, I lunt ington'

New York I I743 f i led a pet i t ion for redetermi-nat ion of a def ic iency or for

refund of unincorporated business tax under Article 23 of the Tax Law for the

years 1977 and 1978 (Fi le No. 37825).

Pet i t ioners, Ben J. Seger,  4845 Cherry Laurel  Lane, Delray Beach, Flor ida

33445 and Richard Greenberg, 5 Briar Court, Westhill, New York 11747 fiLed

pet i t ions for redeterninat ion of a def ic iency or for refund of personal incoue
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tax under Article 22 of the Tax Law for the years L977 and L97B (Fi1e Nos.

37826 and 37827).

A formal hearing was conmenced before Doris E. Steinhardt,  Hearing Off icer '

at  the off ices of the State Tax Commissi .on, Two World Trade Center,  New York,

New York, on January 26, 1984 at l :15 P.M. and cont j-nued to conclusi-on before

Dan ie l  J .  Rana l l i ,  Hear ing  0 f f i cer ,  on  Ju ly  251 1984 a t  1 :00  P.M. r  w i th  add i t iona l

information to be submitted by September 25, L984. Pet i t ioners appeared by

Daniel  H. Link, C.P.A. The Audit  Divis ion appeared by John P. Dugan' Esq.

James De11a Porta, Esq. r  of  counsel on January 26, 1984 and Thomas Sacca' Esq. '

of  counsel on July 25, 1984).

ISSUES

I. Whether pet i t ioner Metropol i tan Art  Associates had a regular place of

business outside New York State.

I I .  I f  so, whether pet i t ioner Metropol i tan Art  Associates accurately

computed its allocation according to the formula provided for in section 707 (c)

of the Tax Law.

II I .  Whether pet i t ioners Ben J. Seger and Richard Greenberg rdere ent i t led

to deductions on their personal income tax returns for rrages paid to their

wi.ves.

IV. trilhether

to deductions on

their  homes.

V. Whether

taxes claimed as

personal income

petitioners Ben J. Seger and Riehard Greenberg were entitled

their  personal income tax returns for of f ices maintained in

the Audit  Divis ion properly disal lowed a port ion of the sales

deductions by Ben J. Seger and Richard Greenberg on their

tax returns.
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FINDINGS OF FACT

1. Pet i t j .oner Metropol i tan Art  Associates (" the partnership") is a

partnership equal ly owned by pet i t ioners Richard Greenberg and Ben J. Seger.

The partnership filed New York State partnership returns for L977 and L978. 0n

each return, income \{as allocated between New York and Florida. Petitioner Ben

J. Seger and hj-s wife,  Dorothyr f i led New York State income tax resident

returns for L977 and 1978. Pet i t ioner Richard Greenberg and his wj. fe '  Karen,

also fi-led New York State income tax resi-dent returns for 1977 and 1978.

2. 0n October 30, 1981, the Audit  Divis ion issued a Not ice of Def ic iency

against the partnership in the amount of $1r650.27 plus penalty of $211.84 and

in te res t  o t  $444.26  fo r  a  to ta l  due o f  $21306.37  fo t  the  years  1977 and L978.

A Statement of Unincorporated Business Tax Audit Changes issued by the Audit

Divj-sion explained that the deficiency was based on a determination that the

partnership had no regular place of business outside the State of New York and,

therefore, 100 percent of net income qras to be al located to New York State.

3. On January 5, 1980, the partnership, by Ben J. Seger,  had executed a

consent fixing the period of linitation upon assessment of personal income and

unincorporat.ed business taxes for the year L977 at any time on or before

Apr i l  15 ,  L982.

4. On October 30, 1981, the Audit  Divis ion issued a Not j-ce of Def ic iency

against pet i t ioner Ben J. Seger in the amount of $l  ,4L7.0B plus interest of

$366.26  fo r  a  to ta l  due o f  $1 ,783.34  fo r  the  years  1977 and L978.  On the  same

date, the Audit  Dj-vis ion issued a Not ice of Def ic iency against pet i t ioner

Richard Greenberg in the amount of $2,173.74 plus interest of  $SZZ.74 fox a

total  due of $2,75I.48 for the years L977 and, L978. Statements of personal

income tax audit changes issued by the Audit Division explained that each
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def ic iency was based on d isal lo t rances of  sa lary expenses paid by each pet i t ioner

to h is  wi fe,  expenses of  of f ices in  each pet i t ioner ts  home, and sales taxes as

cla ined.

5. The partnership sold graphic art  to retai l  art  gal ler ies'  wholesalerst

inter ior decorators and desJ-gners. The partnership had an off ice located in

Lake Success, New York. Ben J. Seger owned a three bedroom condoniniun in Lake

Worth, Florida. Mr. Seger had converted one of the bedrooms into an office

which he rented to the partnership for $31000.00 per year.  During the peak

selling season in Florida, which lasted fron September through April of each

year, Mr. Seger and his wife would spend approximately two weeks per month

working out of the office in Florida. Mr. Greenberg would also occasi-onally

work in Florida. The converted bedroom in Florida contained a Large closet in

which pet i t ioners would store their  inventory. Pet i t ioners did business with

customers over the phone and customers would visit the premises. The customers

would purchase the items of inventory on hand or, if they asked for something

not available, petitioners would have i-t shipped from New York. The partnership

dealt  with approximately 160 Flor ida art  gal ler ies out of i ts Flor ida off ice.

6. The partnershiprs Flor ida address did not appear on partnership

invoices, stat ionery or pr inted business cards or in any Flor ida telephone

director ies. Pet i t ioners, however,  ei ther typed in the Flor ida address on

their  pr inted business cards or attached pr i-nted st ickers with the Flor ida

address to the business cards for use whi le in Flor ida. A cert i f icate of

doing business was not required for a partnership in Flor ida and the partnership

was not subjeet to tax in Flor ida.

7. The partnership enployed Rj.chard Greenbergrs father Benjanln Greenberg

as a commissioned salesman in Florida to handle the Florida accounts when one
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of  the partners was not avai lable. In 1978, the partnership pai.d Benjanin

Greenberg $1,325.00 in cornmi-ssions. The partnership also engaged the services

of commissioned sales personnel in New England and the Mi-dwest. These sales-

persons operated out of of f ices i -n their  homes.

B. The Audit Dlvision argued alternatively thatr even if the partnership

was al lowed to al locate within and without New York, the al locat ion percentages

were calculated erroneously on the partnership return. An examination of the

New York State partnership returns indicated that pet i t ioners fai led to nult ip ly

the real property rental  factor by eight for both 1977 and L978. For 1978,

petitioners included commissions paid to independent sales representatives in

the wages paid to employees factor.  There is no indicat ion in the record that

pet i t ioner erroneously included in gross sales without New York State, sales

negot iated or consummated and sent from pet i t ionerrs off ice si tuated withln

th is  S ta te .

9. During the years i -n issue, pet i t ioners Ben J. Seger and Richard

Greenberg enployed their  wives to work for the partnership. Ben J. Seger paid

his wife $100.00 per week plus expenses and Richard Greenberg paid his wlfe

$150.00 per week. The wri t ten partnership agreement entered into by pet i t i .oners

on January 1, L977 stated, in part ,  that:

"It is anticipated that during the course of promoting the
partnership business each of the partners wi l l  incur exPenses
in connect ion with the use of his personal Long Island
residencer palments to hl-s spouse for related services'
home and other entertainment, travel and similar activi-
t i e s .

Each partner is expected to bear these expenses without
reimbursement from the partnership.t t
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10. Dorothy Seger handled paperwork and did typing for the PartnershlP.

She also accompanied her husband, Ben J. Seger,  on al l  sales tr iPs. On such

tr ips, she helped transport  the artwork and set up the exhibi ts for art  shows.

During the height of the Florida season she often worked eight to ten hours,

seven days a week setting up art exhi-bits in the various tohrns where the

partnership showed i ts artwork. Karen Greenbergr pet i t ioner Richard Greenbergts

wife, worked pr inar i ly at  the Lake Success, New York off ice. She set up the

off ice f i l ing system, wrot,e let ters to customers and trade magazines'  made

telephone eal ls to art  gal ler ies and performed various other off ice dut ies.

She worked eight hours a day at the office and occasionally helped entertain

customers at home during the evening. Mrs. Seger was paid once a week, usually

by check. Mrs. Greenberg was paid biweekly,  usual ly in cash. Neither Mr.

Seger nor Mr. Greenberg withheld any taxes from their  wivesr salar ies because

they were apparently under the nisimpression that wages paid to a spouse

reguired no wi-thholding.

11. Ben J. Seger and Richard Greenberg each deducted the salar ies paid to

their wives as business expenses. Dorothy Seger and Karen Greenberg included

their  salar ies in their  respect ive reported incomes for the years in issue.

The Audit Divison disallowed the deduction for petitioners and eliminated the

amount as an item of income for their wives.

12. Both Mr. Seger and Mr. Greenberg maintained off ices in their  homes

which they used for storing i-nventory, phoning customers and occasionally

meeting customers. Mr. Greenberg also utilLzed approximately 75 percent of his

basement for storage of inventory. Mr. Seger took a $600.00 deduct ion for his

hone off ice for each year in issue. Mr. Greenberg took a $600.00 deduct ion in

1977 and a  $1 ,200.00  deduct ion  in  1978 fo r  h is  horne  o f f i ce .  Pet i t ioners  d id
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not show the proper al locat ion of expenses incurred based on the size of the

off ice space to the total  f loor area, nor was there any showing of an accurate

dol lar amount of the expenses incurred for the off ices. Mr. Seger explained

that the $600.00 deduct ion was t 'an arbi trary amount that we fel t  was fair .  rr

Mr. Greenberg did not explain how he determined the $1r200.00 amount deducted

for  L978.

13. Pet i t ioner Ben J. Seger took a deduct ion for sales taxes paid of

$1 ,895.00  in  L977 and $1 ,837.00  in  L978.  The Aud i t  D iv is ion  reduced these

deduct ions to $438.00 and $599.00 respect ively for lack of substant iat ion. Mr.

Seger submitted checks and invoices substant iat ing $692.60 in sales taxes paid

in 1978. For L977, he was unable to substant i-ate any sales taxes paid in

excess of the Audit Di.vision allowance.

L4. Pet i- t ioner Richard Greenberg took a deduct ion for sales taxes paid of

$1 ,235.00  in  1978.  The Aud i t  D iv is ion  reduced th is  amount  to  $751.16  fo r  lack

of substant iat ion. Mr. Greenberg was unable to substant iate any sales taxes

paid in excess of the Audit  Divis ion al lowance.

CONCLUSIONS OF LAW

A. That  sectLon 707 (a)  of  the Tax Law provides:

t t l f  an unincorporated business is  carr led on both wi th in
and wi thout  th is  s tate,  as determined under regulat ions of
the tax commission,  there shal l  be a l located to th j -s  s tate
a fa i r  and equi table por t ion of  the excess of  i ts  unincorpo-
rated buslness gross income over  i ts  unincorporated business
deduct ions.  I f  the unincorporated business has no regular
p lace of  business outs ide th is  s tate,  a l l  o f  such excess
sha l1  be  a l l oca ted  to  t h i s  s ta te . f l

B .  Tha t  20  NYCRR 207 .2 (a )  p rov ides ,  i n  pa r t ,  t ha t :

t t ln  general ,  an unincorporated business is  carr ied on at  any
place either within or wit.hout New York State where the
unincorporated business ent i . ty  has a regular  p lace of
business.  The occasional  consummat ion of  an iso lated
transact ion in  or  at  a p lace where no regular  p lace of
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business is maintai-ned does not constj-tute the carrying on
of business at such place. A regular place of business is
any bona f ide off ice, factory warehouse or other place
which ls systematlcally and regularly used by the unj-ncor-
porated buslness ent i ty in carrying on i ts business.t t

Subdivis ion (c) of  the aforesaid regulat ion provides that:

t tThe foregoing provisi-ons of this sect ion are not exclusive
in determining whether an unincorporated buslness has a
regular place of business outside New York State or i -n
determining whether the business is carried on both within
and without New York. Where any question on these points
exists,  considerat ion should be given to al l  of  the facts
pertaining to the conduct and operat ion of the business
including

(1)  the  na ture  o f  the  bus lness ,
(2) the type of and locat ion of each place of

business used in the act iv i ty,
(3) the nature of the act iv i ty engaged in at each

place of business and
(4) The regularityr continuity and permanency of the

act iv i- ty at each locat ion."

C. That inasmuch as the partnership maintained office space in Florida

devoted exclusively to the business, conducted extensive sales act iv i t ies out

of said off ice on a regular basis for eight months out of the year,  met with

customers at the off ice and stored inventory at that locat ion, i t  had a regular

place of business without New York State wi.thln the meanlng and intent of

sect ion 707 (a) of the Tax Law and 20 NYCRR 207.2.

D. That sect ion 707(c) of the Tax Law provides that i f  unincorporated

business i .ncome is not al located in accordance r,qi th the taxpayerrs books, the

port ion al locable to this State is al located by a three-factor formula comprised

of a property factor,  a payrol l  factor and a gross income factor.  The property

factor includes real property rented to the unincorporated business and 20

NYCRR 207.6(b) (1 )  p rov ides ,  in  par t ,  tha t :

ttln order to avoid unnecessary hardshi.p on taxpayers and
for ease of administrat ion, the fair  market value of real
property both within and without New York which is rented



-9-

to the taxpayer is determined by nult ip ly ing the gross
rents payable during the taxable year by eight.r t

The payrol l  factor is computed by dividing total  wages paid to

in connection with the business carried on within this State by the

wi th the business carr ied

employees

to ta l  o f

on bothall wages paid to employees in connection

within and without this State.

The gross income percentage is computed:

I tby dividing ( i )  the gross sales or charges for services
performed by or through an agency located within this
State, by ( i i )  the total  of  al l  gross sales or charges for
services performed within and without this State. The
sales or charges to be al located to this State shal l
include all sales negotiated or eonsummated, and charges
for services performed, by an employee, agent,  agency or
independent contractor chief ly si tuated at,  connected by
contract or otherwise with,  or sent out f rom off ices of the
unincorporated business, or other agencies si tuated within
t h i s  S t a t e . r '  [ 2 0  N Y C R R  2 0 7 . 4 ( a ) ( 3 ) ]

E. That the partnership fai led to properly compute i ts al locat ion formula

according to the formula provided for in sect ion lO7 (c) of  the Tax Law. The

partnership did not mult ip ly i ts gross rents payable by eight as required by 20

NYCRR 207.6(b) ( t) .  Moreover,  there \ , ras no showing that the cosmissions paid to

out-of-state salespersons were other than payments to independent contractors

rather than wages to employees. Therefore, the al locat ion formula is to be

recomputed for each year by nultiplying the rental amounts by eight and excluding

the payrol l  factors. Inasmuch as the partnership had a regular place of

business outside New York, it was entj"tled to allocate the sales made out of

i ts Flor ida off ice; therefore, the gross income percentage l{ras properly computed.

F. That rr the general  rule is that a partner may not deduct partnership

expenses on hj .s individual return (ci tat ions onit ted).  There is,  however,  an

except ion to this rule to the effect that where, under a partnership agreement '

a partner has been required to pay certain partnership expenses out of his own
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directed to urodify the Not ice of Def ic iency issued October 30, 1981 accordingly;

and that,  except as so nodif ied the pet j- t ion is in al l  other respects denied.

J. That the pet l t ion of Ben J. Seger i"s granted to the extent indicated

in Conclusions of Law rrFrr and rrHrr.  that the Audit  Divis ion i .s directed to

modify the Not ice of Def ic iency issued October 30, 1981 accordingly;  and that,

except as so granted the pet i t j .on is in al l  other respeccs denied.

K. That the petition of Richard Greenberg is granted to the extent

indicated in Conclusion of Lar^r "F";  that the Audit  Divis ion is directed to

modify the Not ice of Def ic iency issued October 30r 1981 accordingly;  and that,

except as so granted the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 B 1985
PRESIDENT

SIONER
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S T A T E  O F  N E h I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 18, 1985

Rlchard Greenberg
5 Briar Court
Westhi l l ,  NY 11747

Dear Mr. Greenberg:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Lanr,  a proceeding in court  to reviel /  an
adverse decision by the State Tax Commission nay be instituted only under
ArtLcle 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany Countye within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with thls decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISS]ON

Peti- t ioner I  s Representat ive
Daniel  H. Link
12 Talbot Dr.
Lake Success ,  NY 11020
Taxing Bureauf s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the llatter of the Petltlon

o f
:

METROPOLITA]{ ART ASSOCIATES

for Redeternlnatlon of a Deficiency or for
Refund of Unlncorporated Business Tax under :
Articl-e 23 of the Tax Law for the Years 1977
and 1978.  :

In the Matter of the Petltion
:

o f
:

BEN J. SEGER DECISION
:

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Article :
22 of the Tax Law for the Years'L977 and 1978.

:
In the l"Iatter of the Petitlon

:
RICHARD GREENBERG

for RedeterminatLon of a Deficlency or for
Refund of Personal Income Tax under Artl,cl-e :
22 of the Tax Law for the Years 1977 and L978.

:

Petl.tioner, Metropolitan Art Associates, 346 New York Avenue, Huntington'

New York LL743 ftLed a petition for redetermlnatlon of a deficlency or for

refund of unlncorporated buslness tax under Article 23 of the Tax Law for the

years L977 an'd f978 (rlle No. 37825).

Petltloners, Ben J. Seger, 4845 Cherry Laurel Lane, DeJ.ray Beach, FlorLda

33445 and Rl.chard Greenberg, 5 Brlar Court, Westhlll, New York 11747 ttLed'

petltlons for redeterminatlon of a deflclency or for refund of pereonal lncome
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tax under Article 22 of the Tax Law for the years L977 and 1978 (F11-e Nos.

37826 and, 37827).

A fornal hearing was co renced before Doris E. Steinhardt,  Hearing Off icer,

at the offlces of the State Tax Comission, Ttro World Trade Center, New York,

New York, on Januarl  261 1984 at 1:15 P.M. and cont inued to concl-uslon before

Danlel  J.  Ranal l i ,  Hearlng Off icer,  on July 25; 1984 at 1:00 P.M. '  wi th addlt lonal

infornation to be subnitted by September 25r 1984. Petltioners aPPeared by

Daniel- Il. Link, C.P.A, The Audit DivLsion appeared by John P. Ihrgan' Eeq.

James Del1a Porta, Esq. r of counsel on January 26e 1984 and Thomas Sacca, Esq. r

of counsel on July 25, 1984).

rssuEs

I. Whether petitloner l"letropolitan Art Associates had a regular place of

business outside New York State.

I I . .  I f  so, whether pet i t ioner Metropol i tan Art  Associates accurately

computed its allocation according to the formula provided for in sectlon t07 (c)

of the Tax Law.

III. Wtrether petitioners Ben J. Seger and Richard.Greenberg were entltled

to deductl-ons on their personal- income tax returns for rrages paid to their

wives "

IV. Whether petltioners Ben J. Seger and Rlchard Greenberg were entitled

to deductions on thelr personal income tax returns for offices malntalned Ln

their homes.

V. Wtrether the Audit DlvleLon properly disallowed a portion of the sales

taxes clained as deductions by Ben J. Seger and Rlchard Greeuberg oD thelr

personal Lncome tax returns.



-3-

FINDINGS OT FACT

1. Pet l t ioner Metropol i tan Art  Associates ( t t the partnershlptt)  is a

partnership equally owned by petitloners Rlchard Greenberg and Ben J. Seger.

The partnership filed New York State partnership returns for L977 and 1978. On

each return, lncome was allocated between New York and Florida. Petitioner Ben

J. Seger and his wife, Dorothy, fll-ed New York State lncome tax resldent

returns for L977 and 1978. Petitioner Richard Greenberg and hls wife, Karen,

also fl-led New York State lncome tax resident returns for 1977 and 1978.

2. On October 30, 1981, the Audit  Divis lon lssued a Not ice of Def lc lency

against the partnership ln the amount of $1,650.27 plus penalty of $211.84 and

interest ot  $444.26 for a total  due of $2,306.37 for the years L977 and L978.

A Statement of Unlncorporated Business Tax Ardit Changes issued by the Audit

Dlvision explained that the deficiency nas based on a determination that the

partnership had no regular place of business outside the State of New York and,

therefore, 100 percent of net income was to be allocated to New York State.

3. On January 5, 1980, the partnership, by Ben J. Seger,  had executed a

consent fixing the perlod of llnltation upon assessment of personal lncome and

unlncorporated business taxes for the year L977 at any time on or before

Apr i l  15r  1982.

4. On October 30, 1981, the Audlt Divlsion iesued a Notlce of Deftciency

against petitioner Ben J. Seger Ln the amount of $1 r4L7.08 plus lnterest of

$366.26 for a total  due of $1,783.34 for the years L977 and L978. 0o the eame

dater the Aq$lt Divlsion lssued a Notice of Deflciency agaLnst petltioner

Rlchard Greenberg ln the amount of $2, 173.74 plus lnterest of $577.74 for a

total-  due of $2r75t.48 for the years L977 and, L978. Statements of personal

lncome tax audit changes lssued by the Audit Dlvielon explaLned that each
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defLciency was based on dlsallonances of sa1ary expenses paid by each petltloner

to his wife,  expenses of of f ices ln each pet i t ionerrs home, and sales taxes as

claiued.

5. The partnershlp soLd graphic art  to reta1l art  gal ler ies, wholesalers,

interior decorators and deslgners. The partnershlp had an office located ln

Lake Success, New York. Ben J. Seger owned a three bedroom condominium in Lake

Worth, Florida. Mr. Seger had converted one of the bedrooms lnto an office

which he rented to the partnershlp for $3,000.00 per year.  During the peak

sell-lng season in Florida, which lasted from September through April of each

year, l.{r. Seger and his wife would spend approximately two weeks per month

working out of the offlce in Florida. ltr. Greenberg woul-d also occasionally

work in Florlda. The converted bedroom in Florlda contained a large cl-oset in

which petitioners would store tireir inventory. Petitioners dld buslness wlth

customers over the phone and customers would vlslt the premises. The customers

would purchase the items of inventory on hand or, if they asked for something

not avallable, petitioners would have lt shipped from New York. The partnership

dealt with approxlmately 160 Florida art galLerles out of its Florlda offlce.

6. Ttre partnershiprs Florida address dld not appear on partnership

Lnvolces, stationery or prinred business cards or in any Florida telephone

directories. Petl-tloners, however, elther typed ln the Florida address on

thelr pri.nted business cards or attached printed stickers wlth the Florlda

address to the business cards for use whlle in Florida. A certlficate of

dolng business was not required for a partnershlp ln tr'lorida and the partnership

was not subject to tax ln Florlda.

7. ?he partnership enployed Rlchard Greenbergrs father BenJanln Greenberg

aE a cormlssloned salesman 1n FLortda to handle the FLorlda accounta when one
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of the partners !ra6 not availabl-e. In L978, the partnershlp pald BenJamln

Greenberg $1r325.00 in conrmissions. The partnership also engaged the gervlces

of commlssloned sales personnel ln New England and the Mldwest. These sales-

persons operated out of offices in thel-r homes.

8. The Audit Dlvision argued alternatlveLy that, even lf the partnership

was allowed to allocate wlthin and without New York, the allocatlon percentages

were calculated erroneously on the partnershlp return. An exanlnatlon of the

New York State partnership returns indicated that petltioners falled to nultipJ-y

the real property rental  factor by eight for both L977 and 1978. For 1978,

petitioners lncluded coumissions pald to independent sales representatlves in

the wages paid to employees factor. There is no indication in the record that

petltLoner erroneously included in gross sales without New York State, sales

negotlated or consunrmated and sent from petltionerrs offLce situated withln

th ls  S ta te .

9. During the years in issue, petitioners Ben J. Seger and Rlchard

Greenberg enpl-oyed their wives to work for the partnership. Ben J. Seger pald

hls wlfe $100.00 per week plus expenses and Rlchard Greenberg paLd hls wlfe

$I50.00 per week. The written partnershlp agreement entered into by petltioners

on January I, L977 stated, in part, that:

rrlt Ls anticipated that during the course of promoting the
partnership buslness each of the partners will lncur expenses
in connectlon wlth the use of hle personal Long Island
resldencer pa)'ments to his sPouse for related servlces'
home and other entertalnment, travel and eLnil-ar actlvl-
t ies .

Each partner Ls expected to bear these expeuses wLthout
reinbursement from the partnership.rr
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10. Dorothy Seger handled paperwork and dld typing for the partnership.

She also accompanled her husband, Ben J. Seger,  on a1-1 sales tr lpe. On such

trips, she helped transport the artwork and Eet up the exhibits for art shows.

During the height of the Florida aeason she often worked elght to ten hours,

seven days a week setting up art exhibits in the various towns where the

partnership showed its artwork. Karen Greenberg, petltioner Rlchard Greenbergrs

wife, worked prinarlly at the Lake Success, New York office. She set up the

offj-ce fil ing syatem, rrrote letters to customers and trade magazlnes, nade

telephone calls to art galleries and performed various other offlce duties.

She worked eight hours a day at the offlce and occasionally helped entertain

customers at home durLng the eveni.ng. I' lrs. Seger was paid once a week' usually

by check. lfrs. Greenberg was pald biweeklyl usually in cash. Nelther l 'Ir.

Seger nor Mr. Greenberg withheld any taxes from thelr wivesr salarles because

they were apparently under the mi-simpression that wages paid to a sPouse

required no withholding.

1I. Ben J. Seger and Richard Greenberg each deducted the salarLes pald to

thelr wives as business expenses. Dorothy Seger and Karen Greenberg included

their salaries in thelr respective reported incomes for the years Ln issue.

The Audlt Divlson disallolred the deduction for petitioners and elininated the

amount as sn lten of l-ncome for their wlves.

12. Both l,Ir. Seger and Mr. Greenberg maintained offLces ln their homes

whlch they used for storlng l-nventory, phoning customers and occaelonally

meetlng customers. t{r. Greenberg also utilized approxlmateJ-y 75 percent of hls

basement for storage of lnventory. l.lr. Seger took a $600.00 deduction for his

horne office for each year ln lssue. l,lr. Greenberg took a $600.00 deduction ln

1977 and a $1,200.00 deduct lon 1n 1978 for hle hone off lce. Pet l t loners dld



-7 -

not show the proper al locat ion of expenses lncurred based on the slze of the

office space to the total floor area, nor nas there any showing of an accurate

dollar amount of the expenses lncurred for the offices. !1r. Seger explained

that the $600.00 deduct lon was "an arbl trary amount that we fel t  was falr ."

l"Ir. Greenberg dld not explaln how he deternined the $1,200.00 amount deducted

for  1978.

13. Pet i t ioner Ben J. Seger took a deduct lon for sales taxes paid of

$1,895.00 in L977 and $t,832.00 in 1978. The Audit  Dlvis ion reduced these

deduct ions to $438.00 and $599.00 respect ively for lack of substanttat ion. !1r.

Seger submitted checks and invoices substantlating $692.60 ln sales taxes Paid

in 1978. For 1977, he was unabLe to substant late any sales taxes paid in

excess of the Audit Division allowance.

14. Petltloner Richard Gre6nberg took a deductton for sales taxes pald of

$1,235.00 in 1978. -  The Audlt  Divis ion reduced this amount to $751.16 for lack

of substantiation. I'Ir. Greenberg nas unable to substantiate any sales taxes

paid in excess of the Audit Divlsion allowance.

CONCLUSIONS OF LAW

That sect ion 707(a) of the Tax Law provides:

ttlf an unincorporated business is carried on both wlthin
and without this state, as determLned under regulatlons of
the tax comnissLon, there shall be allocated to this state
a falr and equJ-table portlon of the excess of lts unincorpo-
rated business gross income over its unlncorporated business
deductl.ons. If the unlncorporated buslness has no regular
pJ"ace of busineas outside thls state' all of such excess
shal l  be al located to thls state.r l

That 20 NYCRR 207.2(a) provides, in part '  that:

rrln general, an unincorporated buslness ls carrled on at any
place elther wlthin or wlthout New York State where the
unlncorporated business entlty has a regular place of
buslness. The occasional consuu'matlon of an lsolated
transactlon Ln or at a place where no regular place of

B .
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business is maintained does not constitute the carrylng on
of busLness at such place. A reguJ-ar place of busl-ness ls
any bona f lde off ice, factory warehouse or other place
which is systematlcally and regularly used by the unincor-
porated business ent l ty ln carrylng on i ts business."

Subdlvision (c) of the aforesaid regulatlon provides that:

ItThe foregolng provislons of this section are not exclusive
ln determining whether an unlncorporated buslness has a
regular place of business outside New York State or tn
determinlng whether the busj-ness ls carried on both within
and without New York. Where any questlon on these points
exists,  considerat ion shouLd be given to al l  of  the facts
pertainlng to the conduct and operatLon of the business
includLng

(I)  the nature of the business,
(2) the type of and location of each place of

business used in the acttvt tyr
(3) ttre nature of the actlvity engaged Ln at each

place of business and
(4) The regularlty, continuity and pentranency of the

act iv l . ty at  each locat lon.r '

C. That lnasmuch as the partnership nalntalned office space ln FLorida

devoted exclusively to the buslness, conducted extensive sales activitiea out

of said office on a regular basis for eight months out of the year' met with

customers at the offlce and stored lnventory at that l-ocation, lt had a regular

pLace of buslness wl-thout New York State wlthLn the meaning and intent of

sect ion to7(a) of the Tax Law and 20 NYCRR 207.2.

D. That sectton 707(c) of the Tax Law provldes that lf unlncorporated

business income ls not allocated in accordance with the taxpayerrs books, the

portion allocab1e to thls State ls allocated by a three-factor fornrula comprised

of a property factor, a payrolJ. factor and a grosa income factor. The property

factor includes real property rented to the unlncorporated buslness and 20

NYCRR 207.6(b) (1) provLdesp in part ,  that:

trln order to avoid unnecessary hardshlp on texPayers and
for ease of admlnlstratlon, the falr narket value of real
property both wl.thln and wlthout New York whl.ch le rented
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to the taxpayer is determtned by nultiplying the gross
rents payable during the taxable year by elght.r f

The payroll factor is computed by dtvlding total wages pald to enployees

ln connectlon with the business carried on wlthin this State by the total of

all wages pald to employees l-n conneetion wl-th the buslness carried on both

wlthln and wtthout this State.

The gross income percentage is computed:

trby dividing (t) the gross sales or charges for servlces
performed by or through an agency located withln thls
State, by ( i i )  the total  of  al l  gross sales or charges for
services perforned wlthin and wlthout thls State. The
sales or charges to be al located to this State sha1l
include all sales negotiated or consunmated, and charges
for servlces performed, by an employee' agent' agency or
independent contractor chlefly sltuated at' conneeted by
eontract or otherwise wlth,  or sent out f rom off lces of the
unincorporated busi-ness, or other agencies situated withln
t h i s  S t a t e . r !  [ 2 0  N Y C R R  2 O 7 . 4 ( a ) ( 3 ) ]

E. ltrat the partnership failed to properly compute its allocation formula

according to the formula provided for ln sectlon 707(c) of the Tax Law. The

partnership did not multiply its gross renrs payable by eight as required by 20

NYCRR 207.6(b)(I) .  Moreover,  there was no showlng that the co'rmlsslons pald to

out-of-state salespersons were other than payments to lndependent contractors

rather than wages to employees. Therefore, the allocation formula is to be

recomputed for each year by nultiplylng the rental amounts by eight and excludlng

the payroll factors. Inasmuch as the partnership had a regular place of

busl.ness outslde New York, lt was entltled to allocate the sales made out of

its Florida office; therefore, the groas income percentage lras properly computed.
I

F. That rrthe general- rule is that a partner may not deduct partnershiP

expenses on his lndlvldual return (cltations omitted). There 1", hot".r€tr 8tl

exceptlon to thls rul.e to the effect that where, under a partnerehlp agreenent,

a partner has been requLred to pay certaln partnershlp expenses out of hls own
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funds, he is entltled to deduct the amount thereof fron hls lndLvidual gross

income tt(Kl" to .r .  Co^i"" i* ,  25 T.C. 1045).  The wrl t ten partnership agreenent

discussed in Flnding of Fact t'9" requlred the partners to Pay, ,!gg alia' the

salaries of their wives and the expenses incurred in maintalning offlces in

thelr homes. Therefore, the salaries paid to the partnersr wives were properly

taken as a deduction by Mr. Seger and Mr. Greenberg and properly included in the

income of their wives.

G. That hrlth respect to the deduction for the offices maintained ln their

homes, the burden is on petitioners "not only to show that [the Audit Divlslon]

is wrongr but also to produce evldence from whlch another and proper deternination

can be maderr (Sarzen v. Conmlssioner,  37 T.C.1,1. 1853-4).  Al though pet i t ioners

showed that customers occasionally net wlth then at their homes, they falled to

show a proper all-ocatlon of the expenses incurred based on the size of the

office to total floor area and, aoreover, there nas a total abgence of proof as

to the dollar amount, of the expenses incurred (""" B"tt"" t. Co*lt ' 44

T.C.M. 656).  Mr. Seger admit ted that the amount arr ived at was I 'arbi traryrr .

The deduction for the offlces maintained in the homes of petitioners Ben J.

Seger and Rlchard, Greenberg must, therefore, be dlsallowed.

H. That wlth respect to the deduction for sales tares paid during the

years in issue, petitioner Ben J. Seger has proven that he paid $692.60 ln such

taxes during 1978. Other than such amount nelther petLtloner waa able to

substantlate any sales taxes pald in excess of the amount allowed by the Audit

Divlslon on eudit.

I .  That the pet l tLon of Metropol l tan

extent Lndlcated in Conclusions of Law |tCft

Aasoclates ls granted to the

rrErr; that the Audlt Divlsion ls

Art

and
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dlrected to nodlfy the Not ice of Def lc iency issued October 30, 1981 accordingly;

and that,  except as so nodlf ied the pet l t ion is in al l  other resPects denied.

J. That the pet i t lon of Ben J. Seger is granted to the extent lndlcated

in Conclusions of Law |tFrr and rrHrr; that the Audit Divlslon is directed to

nodlfy the Not lce of Def lc iency issued October 30, 1981 accordlngly;  and that,

except as so granted the pet i t lon ls in al l  other resPects denied.

K. That the petition of Richard Greenberg is granted to the extent

indicated in Concluslon of Law "F"; that the Audit Dlvision is directed to

nodify the Not ice of Def ic lency issued October 30, 1981 accordlngly;  and that,

except as so granted the pet i t lon ls in al l  other resPects denied.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1B 1985




