
STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t lon
o f

Sidney Gothelf

for Redetermination of a Deficl-ency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Artlcle 23 of the Tax Law for
the Years L977 -  1979.

AFFIDAVIT OF MAILING

in  a postpaid proper ly  addressed wrapper in  a

care and custody of  the Uni ted States Posta l

York.

that  the said addressee is  the pet i t loner

forth on said wrapper is the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
3rd day of October,  1985, he served the within not ice of Decision by cert i f ied
mai l  upon Sidney Gothelf  ,  the pet i t ioner in the \ , t i th in proceeding, b!
enclosing a true copy thereof ln a securely sealed postpaid wrapper addressed
as fol lows:

Sidney Gothelf
1341 East  22nd St .
Brook lyn ,  NY 11210

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
3rd  day  o f  October ,  1985.

Authorized to nis ter  oaths
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sidnev Gothelf :
AFFIDAVIT OF MAILING

for Redetermlnat lon of a Def ic iency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Years  1977 -  1979.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
3rd day of October,  1985, he served the within not ice of Declsion by cert i f ied
mail upon l{arvey M. Lif set, the representative of the petitioner ln the r^Tithln
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Harvey M. Li fset
L i fse t  &  L i fse t
1 1 2  S t a t e  S t . ,  S u i r e  1 3 0 0
Albany, NY L2207

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t loner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me thls
3rd  day  o f  October ,  1985.

Authorized to admi ter  oaths
pursuant to Tax Law section I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

O c t o b e r  3 ,  1 9 8 5

Sldney Gothelf
1341 East  22nd St .
Brook lyn ,  NY 11210

Dear  Mr .  Go the l f :

P lease take not , i -ce of  the Decis lon of  the State Tax Commisslon enclosed
herewi th.

You have now exhausted your right of review
Pursuant  to sect lon(s)  690 & 722 of  the Tax
revi.ew an adverse decision by the St.ate Tax
under Ar t lc le  78 of  the Civ i l  Pract lce Law
the Suprene Court of the State of New York,
the date of  th is  not ice.

Inquiries concerning the computation of tax
wi th th is  decis l -on mav be addressed to:

at the administrat ive level.
Law, a proceeding in court  to
Conml-ssion may be instituted only

and Rules, and must be commenced in
Albany County, within 4 months from

due or refund all-owed in accordance

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours '

STATE TAX COMMISSION

cc: Pet i t , ionerrs Representat ive
Harvey M. Li fset
L i fse t  &  L i fse t
1 1 2  S t a t e  S t . ,  S u i t e  1 3 0 0
Albany, NY 12207
Taxing Bureaurs Representat,ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt ion

o f

SIDNEY GOTHELF

for Redetermination of a Defl-ciency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1977
through I979.

DECISION

Peti t ioner,  SLdney Gothel- f ,  1341 East 22nd Street,  Brooklyn, New York

LL?IO, f i led a pet i t ion for redeterninat lon of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the years 1977

through 1979 (F i1e  No.  35489) .

A fornal hearing was held before Brian L. Friedman, Hearing Officer, at

the off ices of the State 1'61 Qemrnission'  Bui lding /19'  State Off ice Canpus,

Albany, New York, on Apri l  24, 1985 at 9:15 A.M. Pet i t ioner appeared by Li fset

and Li fset,  Esqs. (Harvey M. Li fset,  Esq.,  of  counseL).  The Audit  Divis lon

appeared by John P. Dugan, Esq. (Thomas C. Sacca, Esq.,  of  counsel) .

ISSUE

Whether petitionerts activities as an insurance agent for New England

MutuaL Life Insurance Conpany for the years 1977 through 1979 constituted the

carrying on of an unincorporated business thereby subjecting the commissions

received by pett t ioner to unincorporated business tax.

FINDINGS OF FACT

l .

returns

thereon

Peti t ioner,  Sidney Gothel- f ,  f i led New York State income tax resident

for each of the years L977 through 1979 identifying his occupation

as t t lnsurance Salesrr.  These returns were f i led joint ly with hls wife,
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Edith Gothelf ,  who is not a party to this proceeding. For the year 1977,

pet i t ioner f i led a New York State Unincorporated BusLness Tax Return. Pet i t ioner

did not f i le New York State unincorporated business tax returns for the years

1 9 7 8  a n d  1 9 7 9 .

2. On Apri l  3,  1981, the Audlt  Divis ion issued to pet i t ioner a Statement

of Audit Changes finding additional personal lncome tax due for 1977 ln the

amount of $105.94 and unincorporated business tax due for the years 1977, L978

and,  L979 to ta l l ing  $6 ,797.37 t  fo r  a  to ta l  tax  due o f  $61903.31  p lus  accrued

interest.  Accordingly,  on September 25, 1981, the Audit  Divls lon issued a

Notf-ce of Def ic iency to pet i t ioner in the amount of $6 1903.31, plus interest of

$ 1 , 4 3 0 . 9 6 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 8 , 3 3 4 . 2 7 .

At a pre-hearing conference, petitloner conceded the personal income

tax portion of the deficiency and the additional personal lncome tax due in the

amount of $105.94 was paid on November 17, 1983. Thereforee only the unincorporated

business tax port ion of the def ic iency remains at issue.

3. The Statement of Audit  Changes issued to pet i t ioner on Apri l  3 '  1981,

contained the following explanation as to the additional unincorporated business

tax due:

ttAll of your net business income from Insurance Sales is subject to
the Unincorporated Business Tax since you maintain an office and
employ outside help."

Pet i t lonerrs unincorporated buslness tax for the years 1977 through

1979 was, therefore computed as fol lows:

Unincorporated Business Tax

Corrected business income
Less: contr ibut ions
Balance
Less: al- lowance for services
Balance
Less: business exemptions

L977

$51 ,005 .00
1 ,216 .00

$51 ,005 .00
5  , 000 .00

$46 ,005 .00
5 ,000 .00

$46 ,  102 .00
5  , 000 .00

$41 ,  102 .00
5 ,000 .00

$70 ,822 .00
5  , 000 .00

$65  ,822  .00
5 ,000 .00

r978 t979

$46 , r02 .00  $70 ,822 .00
-0- -0-
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Taxable income

Unincorporated business tax on above
Unincorporated business tax previously stated
Additional Unincorporated Business Tax Due

$41 ,005 .00

$  2 ,255 .28
-0-

$36 ,  102 .00

$  1  , 805 .  1o
-0-

$60 ,822 .00

$  2 ,736 .99
-0-

$  2 ,555 .28

Subsequent to the issuance of the Statement of Audit Changes, the

Audit Division determined that a mathemati.cal error existed in the computation

of the unincorporated business tax for the year L977 dtue to the failure to

credit  pet i t ioner the amount of $l  ,2!6.00 for contr ibut ions. Pet i t ionerts

unincorporated business tax for 1977 was, therefore, recomputed as fol lows:

Unincorporated Business Tax

Corrected business lncone
Less: contr ibut ions
Balance
Less: al lowance for setvices
Balance
Less: business exemptions
Taxable income

Unincorporated business tax on above
Unincorporated business tax previously stated
Addltional Unincorporated Business Tax Due

1977

$5  1  ,005 ,  00
L ,216 .00

$49 ,  789 .  oo
5 ,000 .00

$44,  789.  oo
5 ,000 .00

TSF,rdd

$  2 ,188 .40
-0-

ffi

As a result of the correction of the nathematlcal error ln the computa-

t ion of pet l t ionert  s 1977 unincorporated business tax l iabi l - l ty '  the amounts of

unincorporated business tax remaining in issue are $2r188.40 for the year 1977,

$1 ,805.10  fo r  the  year  1978 and $2 ,736.99  fo r  the  year  1979,  fo r  a  to ta l  tax

due o f  $6 ,730.49  p lus  accrued in te res t .

4. Petitioner concedes that the conmi.ssion income whlch he received from

insurance companies other than his principal company, New England Mutual Life

Insurance Company (hereinafter rrNew England") i-s subject to unl-ncorporated

business tax. He contends, however, that the connission income from New

England is exenpt from unincorporated business tax. Pursuant to Federal forms

1099 (Statenent for Reclpients of Miscel laneous Income) issued to pet i t ioner by
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the various insurance agencies for whon petitioner sol-d insurance for the years

at issue, petitionerts commission incone from New England and fron other

sources for the years at issue was as fol lows:

197 7
r978
L979

New England

$37 ,032 .  88
39  ,468 .42
83  , 262 .02

Other Insurance Agencies

$33  ,  188  .3  1
56  ,380 .  60
8  1  , 802  . 58

5. During the years at issue, pet i t ioner hTas a career agent for New

England. On Apri l  1,  L977, pet i t ioner entered into an Incent lve Career Contract

with New Englandts General  Agent,  Paul Kronish. Pet i t ioner operated under a

simi lar contract for the period in l -ssue pr ior to Apri l  l ,  L977 .  Sect ion I  (d)

of the contract provisions states, t fNothing ln this Contract shal l  be construed

to create the relationshlp of employer and employee." Although petitloner sold

life insurance and disabil-ity income insurance for other insurance companies,

he has conceded that the commissions received from these other companies is

subject to unincorporated business tax. Therefore, only pet i t lonerrs commissions

derived fron his activities on behalf of New Engl-and remain at issue herein.

6. Pet i t ioner was provided with off ice space at the place of business of

the general agent at 666 Fifth Avenue, New York, New York. The general agent

also provided pet l t ioner with secretar ial-  help, of f ice suppl ies'  i l lustrat lons

and telephone service. Pet i t ionerts commi.ssions on f i rst-year pol ic ies were

appl led against the cost of  of f ice space, suppl ies and services provided to

pet i t ioner.  I f  pet i t ionerrs sales of new pol ic ies were too low, he was required

to pay the dl f ference to the general  agent.  I f  his sales exceeded the formula

established by the general agent, he was paid the difference as conmisslons by

the general  agent.  Secretar ial  help in excess of $95.00 per week and telephone

service in excess of $40.00 per week were not provided by the general  agent.
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7.  Pet i t ioner and three other agents with whom pet i t ioner shared off ice

space spent their own funds for office refurbishing, additional secretarial

serviees and special  i l lustrat ions.

8. New England paid pet i t ioner on a commission basis.  Social-  securi ty

taxes were deducted from pet i t ionerrs commissions, but nei ther Federal-  nor New

York State i-ncome taxes were wi.thheld, Petitioner was provided with group life

insurance and rnedLcal insurance and was included in New Englandts penslon plan.

Pet i t loner received no paid vacat ions from New England.

9. Pet i t ioner rdas required to offer to place al l  l i fe lnsurance contract

applicatlons wi.th New England flrst. If New England declined to accept an

appl icat ion, pet i t ioner could place i t  with any other insurance company.

10. The general  agentrs pr inary control  over pet i t ionerts act iv i t ies was

linited to requiring that petitioner meet certain minimum production standards

in terms of lnsurance sales quotas for New England. Petitioner has always

exceeded these quotas. Day-to-day control  over pet i t ionerts work hours, sales

methods or locat ions for sol ic i t ing business were not imposed, i -n view of

pet i t ionerts years of experience and success as an insurance agent.

11. Pet i tLoner f l led as part  of  his tax returns for the years at issue a

Schedule C, Prof i t  or (Loss) from Business or Profession whereon he claimed as

deductions against income certain unreimbursed expenses incurred in connection

with selling life insurance for New England.

12. Pet i t ioner,  in l ight of  his suecess and experience as an insurance

agent,  conducted training programs for other agents and, in return therefor,

received f i f ty percent of these agentst co'nmissions.
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CONCLUSIONS OF LAW

A. That rr [ i ] t  is the degree of control  and direct ion exercised by the

employer which determines whether the taxpayer is an employee or an independent

contractor subject to the unincorporated business

( L 9 7 7 ) ,  4 1  N . y . 2 d  7 7 4 ,  3 9 6  N . y . S , 2 d  L 5 9 .

tax.tt Liberman v. Gallman

B. That regulations promulgated by the State Tax ComnlssLon during the

period at issue herein provide:

tr [w]hether there is suff ic ient direct ion and control  which results in
the relationship of employer and employee will be determined upon an
examination of all the pertinent facts and circunstances of each
case.  t ]  20  NYCRR 203.10(c )  .

C. That a June 9, 1959 ruling by the State Tax Connission, reported

originally at 20 NYCRR 28I.3, stating the factors to be considered ln deterurining

whether or not an i-nsurance agent is subject to unlncorporated business tax

provides:

t'A full-time insuraace solicLting agent whose principal activity is
the solicitation of insurance for one life insurance company and who
is forbidden by contract or practice from placing insurance wlth any
other company without the consent of his principal company; who uses
office space provlded by the company or its general agent, Ls furnished
stenographic assistance and telephone facilities Ii!@!€' is
subject to general  and part lcular supervision by hls company over s?lesr

4

is subjEit to cotrpany establ-shEd production standards, will generally
not be subject to the unincorporated business tax on conmissions
received from his pr ine company.. .  In every case al l  the relevant
facts and circumstances wil-l be considered before a decisi.on is nade
whether or not the agenf is subject to the unincorporated buslness
tax. "  (emphasis added) . '

D. That in view of all

pet i t ioner rras not subject to

of the rel-evant facts

suff ic ient direct ion

circumstances herein,

control  to be considered

and

and

The essence of this rul ing is encompassed by the def ini t ion of
ttemployeett as provided in current regulations of the State Tax
Corrmission found at 20 NYCRR 203.10(b) which became effect ive
February  1 ,  L974.
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an employee of New England, but rather was an independent contractor. Therefore,

pet i t ionerfs act iv i t ies for New England during the years L977 thtough 1979

constltuted the carrying on of an unincorporated business ln accordance wlth

the meanlng and intent of  sect ion 703(a) of the Tax Law. Pet i t ionerts income

received from New England during the years at issue was thus subject to the

inpositlon of the unincorporated business tax.

E. That the pet i t ion of Sldney Gothelf  is granted to the extent indicated

in Findings of Fact r '2t 'and r '3",  supra; that the Audit  Divis lon is directed to

modify the Not ice of Def lc iency issued Septenber 25, 1981 accordingly;  and

that,  except as so granted, the pet i t ion ls in al- l  other respects denied.

DATED: Albany, New York

OcT 0 3 1985
STATE TAX COMMISSION

PRESIDENT

oNE}.

-N


