
STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Stanley Feder

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Years  1978 & 1979.

AFFIDAVIT OF MAILING

Ln a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Courmission, that he is over 18 years of ager €rnd that on the
14th day of March, 1985, he served the within not ice of Decision by cert i f ied
mai l  upon Stanley Feder,  the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely seal-ed postpaid l rrapper addressed as fol lows:

Stanley Feder
200 East 30th Street
New York, NY 10016

and by deposlt ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14th day of March, 1985.

thorized to nister oaths
pursuant to Tax sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Stanley Feder

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Years  1978 & 1979.

AFFIDAVIT OF },IAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
14th day of March, 1985, he served the within not ice of Decislon by cert i f ied
mail upon David Lieblich, the representative of the petitloner ln the rf,ithin
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

David Lieblich
2069 E.  60 th  S t .
Brooklyn, NY 11234

and by deposit ing same enclosed in a postpaid properly addressed qtrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servtce within the State of New York.

That deponent further says that the said addressee is the representatlve
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before rne this
14 th  day  o f  March ,  1985.

thor ized to a n i s te r  
-oa ths

pursuant to Tax sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 14 ,  1985

Stanley Feder
200 East 30th Street
New York, NY 10016

Dear  Mr .  Feder :

Please take not lce of the Decision of the State 1s1 Qemmission enclosed
herewith.

You have now exhausted your right of review at the adninlstrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Cornmisslon may be lnstituted only
under Article 78 of the Civil Praetice Law and Rules, and must be conrmenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computatlon of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /i 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAx COMMISSION

cc:  Pet i t ioner rs  Representa t lve
David Lleblich
2069 E.  60 th  S t .
Brooklyn, NY 11234
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COM}TISSION

In the Matter of the Pet i t ion

o f

STANLEY FEDER

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1978
and L979.

DECISION

Peti t ioner,  Stanley Feder,  200 East 30th Street,  New York, New York 10016,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the years 1978 and

L979 (F i le  No.  39797) .

A small claims hearing was held before Allen Caplowaith, Hearing Officer,

at the offices of the State Tax Commission, 1\ro World Trade Center, New York,

New York, on August 21, 1984 at 10:45 A.M. Pet i t ioner appeared by David

Lieblich, CPA. The Audit Division appeared by John P. Dugan, Esq. (Paul

Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

lJhether  pet i t ionerrs act j ,v i t ies as a salesman const j . tu ted the carry ing on

of  an unincorporated business.

FINDINGS OF FACT

1. Stanley Feder (hereinafter "pet i - t ioner")  f i led a joint  New York State

Income Tax Resident Return with his wife,  Lenore Feder,  for the year 1978. For

taxable year L979, petitioner filed a New York St,ate Income Tax Restdent Return

under f i l ing status t tmarr ied f l l ing separate returns (on separate forms)".  On

said returns pet i t ioner reported his occupat ion as I 'salesmantt  (1978) and

ftoutside salesmanrt (1979).  His net comrnission income (gross commisslons less
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expenses)  o f  $26,263.00  and $32,807.00  respec t , i ve ly ,  l sas  repor ted  on  each

return as trother incomett .  Pet l t ioner did not f i le an unl-ncorporated business

tax return for ei ther year at issue herein.

2. On October 5, 1981, the Audit  Divis ion issued a Statement of Audit

Changes to petitioner wherein his net coumission income reported for each year

at issue was held subject to unincorporated business tax. Accordingly,  a

Notice of Def ic iency rcas issued against pet i t loner on July 9, 1982 assert ing

un incorpora ted  bus iness  tax  fo r  sa id  years  o f  $1r839.47 ,  pena l t ies  o f  $689.80 ,

p lus  in te res t  o f  $S0f .91 ,  fo r  a  to ta l  due o f  $31031.18 .  Sa id  pena l t ies  were

asser ted  pursuant  to  sec t lons  685(a) (1 )  and 685(a) (2 )  o f  Ar t i c le  22  o f  the  Tax

Law, as incorporated into Art lc le 23 of.  the Tax Law by Sect ion t22(a),  for

fai lure to f i le 1978 and 1979 unincorporated buslness tax returns and fai lure

to pay the tax deternined to be due, respect ively.

3. During the years at issue, pet i t ioner was a salesman for Fi twel Dress

Co. ,  Inc .  ( t tF i twe l r t ) ,  35  Knee land St ree t ,  Bos ton ,  Massachusets  02111.  F i twe l

nas a manufacturer of ladies sportsrrear.  Pet i t ioner sold Fi twelts product l ine

to major department stores and specialty stores throughout the country. He was

not assigned a specif ic terr i tory.

4. Pet i t , j -oner argued that his act iv i t ies engaged in for Fi tweL const i tuted

services rendered as an employee and as such his income derived therefrom is

exempt frou the impositlon of unincorporated business tax.

5. Pet i t ionerfs sel l ing act lv i t ies were carr ied on, for the most Part '  at

Fi twelrs showroon located at 1407 Broadway, New York City.  Pet i t ioner reported

to the showroom on a daily basis and spent approximately nine or ten hours each

day engaged in selling activities at the showroom on behalf of Fitwel-. He
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spent ll-ttle time on the road si.nce the bulk of his clients came to the showroom

to view Fitwelts product l - ine and place purchase orders.

6. Pet i t ioner was compensated by a $700.00 guaranteed weekly draw against

commissisrr .  His actual commlssion rate ryas not specif ied. Fi twel reported

pet i t ionerfs commissions for each year at issue on a Federal  form 1099 Misc.

For 1978, Fi twel character ized payments to pet i t ioner of $32r000.00 as "Connissions

and fees to non-employeesr ' .  For L979, Fi twel character ized payments to pet i t ioner

of $381900.00 as rrother f ixed or determinable income.t t  The source of such

income lras reported as ttcommi.ssiontt.

7.  Pet i t ionerts reported net cornmission income from Fitwel-  of  $26'263.00

(1978)  and $32,807.00  (L979)  was computed as  fo l lows:

Commi-ssion rncome 
1978

Less:  I 'TraveL and other  business
expenses incurredtt

Net Corrnissi-on Income

$32, ooo. oo

$  5 ,737 .00
$26 ,263 .00

$38 ,9oo .  ooCommission Income
Less: frsel l ing expenses

Automobi le expenses,
tol ls,  fares & parking

Telephone
Total Expenses

Net Commi-ssion Income

r979

$5 ,059 .  oo

537 .00
__ru"

8. Pet i t ioner al leged that Fi twel paid the rent and telephone expenses

attributable to the showroom at 1407 Broadway. When questioned as to where the

telephone expenses claimed on his L979 teturn were incurred, he repLied ItI

guess from homett.

9.  Pet i t ioner was reimbursed for a port ion of his expenses, however,  hls

descript ion of the type of expenses reimbursed was quite vague. When quest ioned

as to the nature of the selling expenses claimed on his L979 retrrn' petiti.oner
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repl ied that they \ , rere attr ibutable to I 'cab fares, lunches,

o f  s tu f  f  r r .

you know, that type

10. Pet i tLoner was given leads by Fi twel.  He also developed cl ients

through personal sol ic i tat ion.

11. In additton to petitioner, one other individual worked at the showroom

at L407 Broadway. Petitioner claimed that this individual was neither a sales

person nor his subordinate. However,  pet i t ioner test i f ied with respect to this

other individual that trl had an account directory, you know, its a big country,

I  couldnrt  get to everybody. A11 the people that I  was not able to get to,  he

d id .  "

L2. Pet i t , ioner did not,  recal l  whether he had entered into a wri t ten

agreement or emplo5rment contract with Fitwel. Furthermore, he hras unsure

whether he was specif ical ly prohibi ted from sel l ing products for other pr incipals.

13. Petiti-oner alleged that he reported to Arthur Gluck, whom he descri-bed

as the ttordnertt of Fitwel, thro or three times per day and that Mr. Gluck would

visit the showroom at L407 Broadway t'every couple of weeks and spend a few

dayst'. He further all-eged that the Internal Sales Manager visited the showroom

evety Tuesdayr Wednesday and Thursday. Pet i t ionerrs descr ipt ion of the direct ion

and control  exercised by these individuals over his act iv i t ies was vague.

L4. A11 orders placed by pet i t ioner were subject to acceptance by Fi twelts

home off ice in Boston.

15. Fitwel did not rrithhold Federal, State or City personal income taxes

from pet i t ionerts compensat ion.

L6. Pet i t ioner received no fr inge benef i ts,  usual to the status of an

employee, from Fitwel.
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17. Pet i t ioner f i led a Federal  Schedule SE for each year at issue and pald

the self-empl-oyment taxes computed to be due thereon.

18. Pet i t ionerrs 1978 Federal  tax return was audited by the Internal

Revenue Service. As the result  of  such audit ,  an adjustment of $716.00 was

made to his clalmed business expenses of $5r737.00. Pet i t ioner did not report

said federal  audit  change to New York State.

19. Pet i t ioner offered no documentary evidence to support  his content ion

that he was an employee of Fitwel.

20. Duri .ng the hearing held herein, the Audit  Divis ion asserted a def ic iency

for personal income tax purposes and a greater defielency for unincorporated

business tax purposes based on the aforestated unreported federal  audit  change.

CONCLUSIONS OF LAW

A. That i t  is the degree of control  and direct ion exercised by the

employer which determines whether the taxpayer is an employee or an independent

contractor subject to the unlncorporated business tax. ( l tat ter of  Li lernan n

Ga11man, 41 N.Y.2d 774).  Furthermore, " [w]hether there is suff ie ient direct ion

and control which results in the relati-onship of employer and employee w111 be

determined upon an examination of all pertinent facts and circumstances of each

c a s e "  .  2 0  N Y C R R  2 0 3 . 1 0 ( c ) .

B. That pet i t ioner has fai led to sustain his burden of proof,  inposed

pursuant to sect ion 689(e) of Art ic le 22 of the Tax Law, as incorporated into

Art ic le 23 by sect ion 722(a),  to show that the degree of direct ion and control

exercised by Fi twel over his day-to-day act lv i t ies was suff ic ient for the

existence of a relat ionship of employer-employee. Accordingly,  pet i t ionerrs

sales act iv j . t ies did not const l tute services rendered as an employee of Fi twel

within the meaning and intent of  sect ion 703(b) of the Tax Law.
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C. That pet i t ionerrs sal-es act iv i t i -es const i tuted the carrying on of an

unincorporated busi-ness pursuant to sect ion 703(a) of the Tax Law. Accordingly,

the income derived therefrom is subJect to unincorporated business tax pursuant

to sect ion 701(a) of the Tax Law.

D. That sect ion 689(d) (1) of  Art ic le 22 of the Tax Law provides that:

rr-- I f  a taxpayer f i les with the tax commission a pet i t ion
for redeterminat,ion of a deficiencyr the tax commission
shall have power t.o determine a greater deficiency than
asserted in the not ice of def ic iency and to determine i f
there should be assessed any addit ion to tax or penalty
provided in section six hundred eighty-five, if claim
therefore is assert .ed at or before the hearing under the
rules of the tax commi-ssion.t t

E. That sect ion 659 of the Tax Law provi-des, in pert inent part '  that:

tt--If the amount, of a taxpayerts federal taxable income or
federal  i tems of tax preference reported on his federal
income tax return for any taxable year. . .  Ls changed or
corrected by the United States internal revenue servi .ce or
o ther  competent  au thor i ty . . .  the  taxpayer . . .  sha l1  repor t
such change or correct ion in federal  taxable income.. .
within ninety days after the final determination of such
change. . . tt

F.  That sect ion 683(c) (1) of  the Tax Law provides, i -n pert inent part '

tha t :

'rThe tax may be assessed at any tine if --

(C) the taxpayer or employer fails to comply with secti-on
six hundred fifty-nine in not reporting a change or correction
increasing his federal taxable lncome or federal items of
tax preference as reported on his federal income tax
return. .  .  t r

c .  Thar  secr ions  689(d) (1 ) ,  659 and 683(c) (1 ) (C)  o f  rhe  Tax  Law are

tncorporated into Art ic le 23 by sect ion 722(a).

H. That the pet i t ion of Stanl-ey Feder is denied.

I .  That the Not ice of Def ic iency issued July 9, 1982 is to be increased

to ref lect the addit l -onal tax l iabi l i ty due for both personal income tax and



unincorporated business tax purposes

changes made to petitionerf s clal-med

DATED: Albany, New York

MAR 14 1gg5

-7 -

based on the unreported federal  audit

1978 business expenses.

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER
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rA-36  (e176) S t a t e  o f New York -  Department  of  Taxat ion and Finance
Tax  Appea l s  Bu reau

REQUEST FOR BETTER ADDRESS

Re cue s E5[ bAppeals 
Bureau

Room rc7 . Bfdg" #9
SfEte Campus
Albrnn Nrry York IZZZT

qAppeals Bureau Date  o f  Reques t

lA7 - Blds. #9.
Campus
; Nsr Yo* nA27 1/,o /*,

Please  f i nd  mos t  recen t  add ress  o f  t . axpaye r  desc r i bed  be low ;  re tu rn  t o  pe rson  named  above .

D a t e  o f  P e t i L i o n

i ,fttu - sr4+'/r r

A d d r e s s

')-op &a;fr' Vc=4 /-*;az'

Resu l t s  o f  sea rch  bv  F i l es

N e w  a d d r e s s :

|  |  Same as  above ,  no  be t te r  add ress

l{otne'

S e c t i o n Sea  r ch

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  T 2 2 2 7

March 14 ,  1985

Stanley Feder
200 East  30 th  S t ree t
New York, NY 10016

Dear  Mr .  Feder :

Please take not ice of the Decision of the State Tax Commisslon enclosed
herewith.

You have now exhausted your right of revlew at the admLnistrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceedl-ng in court  to
review an adverse decision by the State Tax Conmission may be instltuted only
under Article 78 of. the Civil Practice Law and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany Countyr within 4 nonths fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building il9, State Caurpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
David Ltebllch
2069 E.  60rh  St .
Brooklyn, NY 11234
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

STANLEY FEDER

for Redetermlnat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 af the ?ax Law for the Years 1978
and L979.

A small claims hearing was held before

at  the of f lces of  the State Tax CommLssion,

New York ,  on  Augus t  21 ,  L9B4  a t  10 :45  A .M.

Lleblich, CPA. The Audit Division appeared

Le febv re ,  Esq . ,  o f  counse l ) .

DECISION

Peti t ioner,  Stanley Feder,  200 East 30th Street,  New York, New York 10016,

f i led a pet i t ion for redetermlnat ion of a def ic iency or for refund of unincor-

porated business tax under Artlcle 23 of the Tax Law for the years 7978 and

L979 (F i le  No.  39797) .

Al1en Caplowai-th, Hearing Officer,

Two World Trade Center, New York,

Petit ioner appeared by David

by John P.  Dugan,  Esg.  (Paul

ISSUE

tr{hether pet i t ionerts act iv i t ies as a salesman const i tuted the carrylng on

of an unincorporated business.

FINDINGS OF FACT

1. Stanley Feder (hereinafter rrpet i t ionerrf)  f i led a joint  New York State

Income Tax Resident Return with his wife,  Lenore Feder,  for the year L978. For

taxable year 1979, petitioner filed a New York State Income Tax Resident Return

under f i l ing status rrmarr ied f i l ing separate returns (on separate forms)rt .  On

said returns pet i t i -oner reported his occupat ion as t 'salesmant '  (1978) and

rfoutside salesmant' (L979). His net commlssion income (gross cosrtrrissions less
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expenses)  o f  $26,263.00  and $32r807.00  respec t ive ly ,  was  repor ted  on  each

return as rrother incomett .  Pet i t ioner did not f i le an unincorporated business

tax return for ei ther vear at issue herein.

2. On October 5, 1981, the Audit  Divis l ,on issued a Statement of Audlt

Changes to petitioner wherein his net commission income reported for each year

at i -ssue was held subject to unincorporated business tax. Accordingly,  
"

Not ice of Def ic iency was issued against pet i t ioner on July 9, 7982 assert i -ng

un incorpora ted  bus iness  tax  fo r  sa id  years  o f  $1r839.47 ,  penaLt ies  o f  $689.80 ,

p lus  in te res t  o f  $S0 i .91 ,  fo r  a  to ta l  due o f  $31031.18 .  Sa id  pena l t ies  were

asser ted  pursuant  to  sec t ions  685(a) (1 )  and 685(a) (2 )  o f  Ar t i c le  22  o t  the  Tax

Law, as incorporated into Art ic le 23 of the Tax Law by Sect lon 722(a),  for

fai lure to f i le 1978 and 1979 unincorporated business tax returns and fai lure

to pay the tax determined to be due, respect ively.

3. During the years at issuel pet i t ioner was a salesman for Fi twel Dress

Co. ,  Inc .  ( "F i twe l t t ) ,  35  Knee land St ree t ,  Bos ton ,  Massachusets  02111.  F i twe l -

was a manufacturer of ladies sportsvrear.  Pet i- t ioner sold Fi twelrs product l ine

to major department stores and specialty stores throughout the country. IIe was

not assigned a specif ic terr i tory.

4. Pet l t ioner argued that his act iv i t ies engaged in for Fi twel const i tuted

services rendered as an employee and as such his lncome derived therefrom is

exempt from the impositlon of unineorporated business tax.

5. Pet i t ionerrs sel l ing act. lv i t les were carr ied on, for the most Part ,  at

Fi twelrs showroom located at L4O7 Broadway, New York City.  Pet i t ioner reported

to the showroom on a daily basis and spent approximately nine or ten hours each

day engaged in selling activities at the showroom on behalf of Fitwel. He
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since the bulk of his elients came to the showroom

and place purchase orders.

6. Pet i t ioner hras compensated by a $700.00 guaranteed weekly draw against

commissions. His actual commission rate was not specif ied. Fi twel reported

pet i t ionerrs co.missions for each year at issue on a Federal  form 1099 l41sc.

For 1978, Fi twel charact,er ized payrnents to pet i t ioner of $32r000.00 as "Commissions

and fees to non-employeesrr.  For 1979, Fi twel character ized payments to pet i t ioner

of $381900.00 as rrother f ixed or determinable income.t t  The source of such

income hras reported as ttcommissionrt.

7 .  Pet i t ioner rs  repor ted  ne t  commiss ion  i .ncome f rom F i twe l  o f  $26 '263.00

(1978)  and $32,807.00  (L979)  was computed as  fo l lows:

courmission rncome 
!278

Less:  I 'Travel  and other  business
expenses incurredrl

Net Commission Income

L979
Courmission Income
Less: rrSel l ing expenses

Automobi.le expenses,
tol ls,  fares & parking

Telephone
Total  Expenses

Net Commission Income

$32,00o.  oo

$  5 ,737 .00
ffi

$38,  9oo.  oo
$5  ,059 .  0o

537 .00
497 .00n

8. Pet i t ioner al l -eged that Fi twel paid the rent and telephone expenses

attributable to the showroom at L4O7 Bxoadway. When questioned as to where the

telephone expenses clained on his L979 xeturn were incurred, he replied frl

guess from homeff .

9.  Pet i t ioner was reimbursed for a port ion of his expenses, however '  hls

descript ion of the type of expenses reimbursed was qulte vague. When quest ioned

as to the nature of the selling expenses claimed on his 1979 teturn, petiti-oner

6 ,093 .  00
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repl ied that they r ,rere attr ibutable to rrcab fares,

o f  s tu f  f  r r .

lunches, you know, that type

10. Pet i t ioner was given leads by Fi twel.  He also developed cl ients

through personal sol ic i tat ion.

1I.  In addit lon to pet i t ioner,  one other indj-vidual worked at the showroom

at L407 Broadway. Petitioner claimed that this individual was neither a sales

person nor his subordinate. However,  pet i t ioner test i f led with respect to this

other individual that t'I had an accourlt directory, you know, its a big country'

I  couldnrt  get to everybody. A11 the people that I  was not able to get to '  he

d i d .  
f l

12. Pet i t ioner did not recal l  whether he had entered into a wri t ten

agreement or employment contract with Fltwel. Furthermore, he was unsure

whether he was specif i .cal ly prohibi ted from sel l ing products for other pr inclpals.

13. Pet i t ioner al leged that he reported to Arthur Gluck, whom he described

as the |townertt of Fitwelr thro or three times per day and that Mr. Gluck would

visit the showroom at 74A7 Broadway ttevery couple of weeks and spend a few

days". He further alleged that the Internal Sales Manager visited the showroom

every Tuesday, Wednesday and Thursday. Pet i t ionerrs descr ipt ion of the direct ion

and control  exercised by these individuals over his act ivLt ies hras vague.

L4. A11 orders placed by pet i t ioner were subject to acceptance by Fi twelts

hone off ice in Boston.

15. Fl twel did not withhold Federal ,  State or City personal income taxes

from pet i t ioner I  s compensat ion.

16. Pet i t ioner received no fr inge benef i ts,  usual to the status of an

employee, from Fitwel.
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17. Pet i t ioner f i led a Federal  Schedule SE for each year at issue and paid

the self-enploynent taxes conputed to be due thereon.

18. Pet i t ioner 's 1978 Federal  tax return was audited by the Internal

Revenue Service. As the result  of  such audit ,  an adjustment of $716.00 was

made to his claimed business expenses of $5r737.00. Pet i t ioner did not report

said federal audi.t change to New York State.

19. Pet i t ioner offered no documentary evidence to support  his content ion

that he was an employee of Fitwel.

20. During the hearing held herein, the Audit  Divis ion asserted a def ic iency

for personal income tax purposes and a greater deficLency for unincorporated

business tax purposes based on the aforestated unreported federal-  audit  change.

CONCLUSIONS OF LAI,i

A. That i t  is the degree of control  and direct ion exercised by the

employer which determines whether the taxpayer is an employee or an independent

contractor subject to the unincorporated business tax. ( t" tat ter of  Libermn %

Gallman, 41 N.Y.2d 774).  Furthermore, r ' [w]hether there is suff ic ient direct ion

and control which results in the relationship of employer and employee will be

determined upon an examlnation of all pertinent facts and circumstances of each

c a s e "  .  2 0  N Y C R R  2 0 3 . 1 0 ( c ) .

B. That pet i t ioner has fai led to sustain his burden of proof,  imposed

pursuant to sect ion 689(e) of Art i .c le 22 of the Tax Law, as lncorporated into

Art ic le 23 by sect ion 722(a),  to shor,u that the degree of direct ion and control

exercised by Fi twel over his day-to-day act iv i t ies was suff ic ient for the

existence of a relat ionship of employer-empl-oyee. Accordingly,  pet i t ionerrs

sales activities did not constitute services rendered as an enployee of Fitwel

within the meaning and intent of sectlon 703(b) of the Tax Law.
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C. That pet i t ionerrs sales act iv i t ies const i tuted the carrying on of an

unincorporat,ed buslness pursuant to sect ion 703(a) of the Tax Law. Accordi .ngly,

the income derived therefrom is subject to unincorporated business tax pursuant

to sect ion 701(a) of the Tax Law.

D. That sect ion 689(d) (1) of  Art ic le 22 of.  the Tax Law provides that:

rr-- I f  a taxpayer f i les with the tax comrnission a pet j . t ion
for redetermination of a deficiencyr the tax commission
sha1l have power to deternine a greater deficiency than
asserted i -n the not ice of def ic iency and to determine i f
there should be assessed any addit ion to tax or penalty
provided in section six hundred eighty-five, lf claim
therefore i -s asserted at or before the hearing under the
rules of the tax commission.r l

That sect ion 659 of the Tax Law provides, in pert inent part ,  that:

"--If the amount of a taxpayerts federal taxable income or
federal  i tems of tax preference reported on his federal
income tax retutn for any taxabJ-e year. . .  is changed or
corrected by the United States internal- revenue service or
o ther  competent  au thor i ty . . .  the  taxpayer . . .  sha l l  repor t
such change or correct ion in federal  taxable i -ncome...
within ninety days after the final determination of such
change. .  .  t t

That sect ion 683(c)(1) of the Tax Law provides, in pert inent part ,

tha t :

ttThe tax may be assessed at any tine if --

(C) the taxpayer or employer fails to conply with section
six hundred fifty-nine in not reporting a change or correction
increasing his federal taxable i-ncome or federal items of
tax preference as reported on his federal  income tax
return. .  .  f l

E.

F .

c .  T h a t  s e c t i o n s  6 8 9 ( d ) ( 1 ) ,  6 5 9  a n d  6 8 3 ( c ) ( 1 ) ( C )  o f  t h e

incorpora ted  in to  Ar t l c le  23  by  sec t ion  722(a) .

H. That the pet i t ion of Stanl-ey Feder is denied.

I .  That the Not ice of Def ic iency issued July 9, 1982 is

to ref lect the addit ional tax l iabi l i ty due for both personal

Tax Law are

to  be increased

income tax and



unincorporated business tax purposes

changes made to pet i t ionerfs claimed

DATED: Albany, New York

Fdl R _ 4 iggs
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based on the unreported federal  audit

1978 business expenses.

STATE TAX COMMISSION

PRESIDENT

SSIONER


