
STATE OF NEI/i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t i .on
o f

I lerbert  G. Einstein (Deceased)
Stanley Fr iedenberg, Executor

for Redeterminat ion of a Def ic iency or Revi.s ion
of a Determlnat ion or Refund of
Unincorporated Business Tax
under Art ic le 23 of the Tax Law
for  the  Year  1965.  :

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrqission, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the within not ice of Decision by cert i f ied
mai l  upon Herbert  G. Einstein (Deceased),  Stanley Fr iedenberg'  Executor,  the
pet i t ioner ln the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

I lerbert  G. Elnstein (Deceased)
Stanley Fr iedenberg, Executor
1 5 0  E a s t  7 7 t h  S t .
New York, NY

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

i.n a postpaid properly addressed wraPper in a
care and custody of the United States Postal
York.

that the said addressee is the pet,it, ioner

forth on said wrapper is the last known address
That deponent further says

herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me this
21s t  day  o f  Augus t ,  1985 .

thor ized to nister oaths
pursuant to Ta Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o t

I lerbert  G. Einstein (Deceased)
Stanley Fr i-edenberg, Executor

for Redeterminat ion of a Def ic iency or Revlsion
of a Determination or Refund of Uni-ncorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Year  1965.

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the within not ice of Decision by cert i f led
mai l  upon Jack Wong, the representat ive of the pet i t ioner in the within
proeeeding, by enclosing a true copy thereof in a securely seal-ed postpaid
wrapper addressed as fol lows:

Jack Wong
Oppenhein, Appel,  Dixon & Co.
1 New York Plaza
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper i .n a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wraPper is the
last known address of the representat ive of the pet l t ioner.

Sworn to before me th is
21s t  day  o f  Augus t ,  1985 .

Airthorized to n is te r  oa t
pursuant to Tax Law sect,ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y O B . K  L 2 2 2 7

A u g u s t  2 1 ,  1 9 8 5

I lerbert  G. Einstein (Deceased)
Stanley Fr iedenberg, Execut,or
1 5 0  E a s r  7 7 r h  S t .
New York, NY

Dear Mr. Fr iedenberg:

Please take not ice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse declsion by the State Tax Commissl-on may be instituted only
under Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerni.ng the computation of tax due or refund allowed in accordance
wi-th this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t loner fs  Representa t ive
Jack Wong
Oppenheim, Appel,  Dlxon & Co.
I  New York Plaza
New York, NY 10004
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HERBERT G. EINSTEIN, DECEASED

for Redeterminat ion of a Def lc iency or
Refund of Unincorporated Business Tax
Art ic le 23 of the Tax Law for the Year

DECISION

the sale of a seat on the New

business tax.

fo r
under

1965.

Pet i t ioner ,  Herber t  G.  E ins te in ,  Deceased,  c /o  S tan ley  Fr iedenberg ,

Executor ,  20  Eas t  80 th  S t ree t ,  New York ,  New York  10021,  f i led  a  pe t i t i .on  fo r

redeterminat ion of a def ic iency or for refund of unincorporated business tax

under  Ar t i c le  23  o f  the  Tax  Law fo r  the  year  1965 (F i le  No.  01077) .

A formal hearing was held before James Hoefer,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York'  New

Y o r k ,  o n  O c t o b e r  L 7 , 1 9 8 4  a t  1 0 : 4 5  A . M . ,  w i t h  a l l  b r i e f s  t o  b e  s u b n i t t e d  b y

February  21 ,  1985.  Pet i t ioner  appeared by  Jack  Wongr  C.P.A. '  o f  the  account ing

f i rm of Oppenhein, Appel,  Dixon & Co. The Audit  Divis ion appeared by John P.

Dugan,  Esq.  (Wi l l laur  Fox ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the galn real ized

York Stock Exchange is  subject

by pet i t ioner on

to unincorporated

FINDINGS OF FACT

1.  Pet i t ioner  here in ,  Herber t  G.  E ins te in ,  deceased,  t ime ly  f l led  a  New

York State Income Tax Resident Return for 1965 wherein he reported'  inter al ia '

business income of.  $426.00 and a long-term eapital  gain of $99,768.00. 0n sald

return, pet i t ioner l lsted his occupat ion as rrstockbrokert t .  Pet i t ioner also f i led
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an unlncorporated business tax return for L965, report tng thereon the business

income o f  $426.00 .

2. The aforementioned long-term capital  gain of $99r76B.00 was comprised

of  a  ga in  o f  $141,355.00  rea l i zed  by  pe t i t ioner  on  the  sa le  o f  a  seat  on  the

New York Stock Exchange and a gain of $581182.00 real ized on the sale of a seat

on  the  Amer ican Stock  Exchange.  The conb ined ga in  o f  $199,537.00  ($141 '355.00

+ $58 rL82,00) was reduced by 50 percent '  pursuant to sectLon L202 of the

Internal Revenue Code, to arr ive at the reported gain of $99'768.00.

3. On March 17, 1969, the Audit  Divis ion issued a Statement of Audit

Changes to petitloner for 1965, providing hin with the fol-lowing explanation

and conputation:

1
exchange seat- enployed in your
business income pursuant to Article

to  September  17 ,  1965.

ttcain on sale of New York stock
business const i tutes addit ional
2 3 ,  S e c t i o n  7 0 5 .

You are permitted exemption up

COMPUTATION:

Gain on sale of seat
Salary allowance
Balance
Exemption prorated to September . I7,  1965
Taxable business income

$  14  I  , 355 .  0o
5 ,000 .00

$  136 ,355  .  00
3 ,356 .66

$132 ,998 .34

U. B. Tax at 47"

4. Based on the Statement

March  17 ,  1969,  i ssued a  Not ice

$5 ,319 .94 "

Audit Changes, the Audit Division, on

Deficiency to petit ioner for 1965, proposing

o f

o f

The Audit  Divis ion dld not assert ,  ei ther at or before the hearing, that
the gain realized by petttioner on the sale of his American Stoek Exchange
seat was also subject to unincorporated business tax. Sinil-arl-y, the
Audit  Divis ion did not assert  that pet i t ionerrs reported business income
ot $426.00 should be courbined with the gain reaLized on the sale of the
New York Stock Exchange seat.
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add i t iona l  un incorpora ted  bus iness  tax  o f  $5 ,319.94 ,  p lus  in te res t  o f  $932.69 '

fo r  a  to ta l  a l leged ly  due o f  $6 ,252.63 .

5. Pet i . t ioner acqui.red his seat on the New York Stock Exchange (herinafter

f 'Exchange") on AprLL 25,1935. Fron the date of acquisi t ion unt i l  approxinately

June or July of L964, pet i t ioner used said seat in his business act iv i t ies as a

stockbroker on the f loor of the Exchange. Effect ive June or Jul-y of L964,

petitioner, then approximately 80 years old, discontinued dolng buslness on the

f loor of the Exchange due to poor health.  Subsequent ly,  pet i t ioner did not use

the seat to execute any orders on the floor of the Exchange. The business income

reported on pet i t ioner 's 1965 return of $426.00 represented conmission income earned

as a customers t  representat ive on business transacted over the telephone by

Mr. Einstein from his apartment.  This business was transacted by pet i t ioner through

outside brokerage f l rms.

6, Pet i t i .oner maintained that af ter June or July of 1964' he held his seat

on the Exchange so1-e1-y for personaL investment purposes. Pet i t ioner asserted

that the nature of the seat had changed from a business asset to a capital

asset slnce i t  had not been used to transact any business on the f loor of the

Exchange for a period in excess of one year and three nonths.

CONCLUSIONS 0F LAI'I

A .  That  pe t i t ioner  has  fa i led  to  show [Tax  Law $$722 and 689(e) ]  tha t  h is  seat

on the New York Stock Exchange lras converted from a business asset to a personal asset

held so1ely for investment purposes. Furthermore, the l iquidat ion of pet i t ionerrs

business did not occur unt i . l  Septeurber 17, 1965, the date said seat was soLd. The l iqul-

dat ion of pet i t ioner 's business on Septenber 17, 1965 const i tuted the carrying

on of an unincorporated business within the meaning and intent of subsection

(a) of section 703 of the Tax Law. Accordingly, the gain reaLized by petitioner
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on the sale of the New York Stock Exchange seat is subject to unincorporated

bus iness  tax  (Herber t  G.  Tu l l y ,  S ta te  Tax  Comm. ,  August  16 ,  1977) .

B. That the pet i t ion of l {erbert  G. Einstein, now Deceased, is denled and

the Notice of Def ic iency dated March 17, 1969 is sust,ained, together wLth such

additional interest as may be lawfully due and owing.

DATED: Albany, New York STATE TAX COMMISSION

AUC 21 1985
PRESlDENT


