
STATE OF NElf YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Dishy, Easton & Co.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Article 23 of. the Tax Law for
the  F isca l  Year  Ended 9 /30 /68 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmlssion, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the within not ice of Decision by cert i f ied
mai l  upon Dishy, Easton & Co.,  the pet i t loner in the within proceeding'  bY
enclosing a true copy thereof in a securel-y seal-ed postpald trrapper addressed
as fol lows:

D ishy ,  Eas ton  & Co.
1  Whi teha l l  S t .
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and thar the address set
of the pet i- t ioner.

Sworn to before me this
7th day of November, 1985.

Authorized to ad
pursuant to Tax

that the said addressee is the pet i t ioner
forth on said htrapper is the last known address

Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

D ishy ,  Eas ton  & Co.

for Redeterminat ion of a Def ic iency or Revision
of a Determinat,ion or Refund of Unincorporated
Buslness Tax under Art lc le 23 of the Tax Law for
the Fiscal Year Ended 9130/68.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the St,ate Tax Commi"ssi-on, that he ls over 18 years of age, and that on the
7th day of November, 1985, he served the within not ice of Decislon by cert i f ied
mail upon Jack Wong, the representative of the petitioner j-n the within
proceeding, by enclosi .ng a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Jack Wong
Oppenheim, Appel,  Dixon & Co.
One New York Plaza
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the pet i t ioner  here in and that  the address set  for th on said wrapPer ls  the
last known address of the representative of the petit, ioner.

Sworn to before me this
7th day of November, 1985.

Authorized
pursuant to

to adm ster oaths
sec t ion  174Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November  7 ,  1985

Dishy,  Easton & Co.
1 Whitehall  St.
New York, NY 10004

Gent lemen:

Please take not ice of  the Decis ion of  the State Tax Comniss ion enclosed
herewi th.

You have now exhausted your right of review at the administrati.ve leve1.
Pursuant  to sect ion(s)  690 & 722 of .  the Tax Law, a proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission may be inst i tu ted only

under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in
the Supreme Court of the State of New York, Albany County, withln 4 months from

the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
wi th th is  deeis ion may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / f9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Veiy truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Jack Wong
Oppenheim, Appel,  Dixon & Co.
One New York Plaza
New York, NY i0004
Taxing Bureauts Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t i ,on

o r
:

DISHY, EASTON & CO. DECISION
:

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under :
Art ic le 23 of the Tax Law for the Fiscal Year
Ended September  30 ,  1968.  :

Pet i t ioner,  Dishy, Easton & Co.,  1 tr{hi tehal l  Street,  New York, New York

10004, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the f iscal  year

ended September  30 ,  1968 (F i le  No.  01069) .

A hearing was held before Daniel  J.  Ranal l i ,  Hearing Off icer,  at  the

off ices of the State Tax Conmission, Two World Trade Center,  New York'  New

York ,  on  June 4 ,  1985 a t  9 :30  A.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by  October  7 ,

1985.  Pet i t ioner  appeared by  Jack  Wong,  C.P.A.  and A l lan  S.  Sex ter ,  Esq.  The

Audit  Dlvis ion appeared by John P. Dugan, Esq. (Lawrence A. Newuan, Esq.,  of

counsel)  .

lSSUE

trfhether the gain from the sale of a stock exchange seat was attributable

to pet i t ionerts income for unincorporated business tax Purposes.

FINDINGS OF FACT

1.  On February  28 ,1972,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner ,  D i .shy ,  Eas ton  & Co. ,  in  the  amount  o f  $ lL ,776.75 '  p lus

in te res t  o f  $2 ,203.78 ,  fo r  a  to ta l  due o f  $13,980.53  fo r  the  f i sca l  yea t  ended

September 30, 1968. The basis of the def ic iency rdas the determinat ion by the
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Audit Division that a stock exchange seat r^ras an asset of petitioner and that

the gain on the sale of the seat was subject to unincorporated business tax.

2. Petitioner is a l-iurited partnershlp forured Ln 1962 to engage in the

business of buying and sel l ing stocks, bonds, securi t ies and commodit ies on an

agency commission basis for the account of others and also buying and selling

for its or^m account.

3. James L. Kirby was admitted as a general  partner of pet i t ioner on

l{ay 12, L966. Mr. Kirby had purchased an American Stock Exchange membership or

"seat "  on  September  f+ ,  I92L fo r  $41000.00 .  Upon jo in ing  pe t i tLoner ,  Mr .  K i rby

agreed to contr ibute the use of the seat to pet i t ioner.  A11 income derived

from the seat belonged to pet i t ioner and pet i t ioner paid al l  expenses associated

with use of the seat.  The seat was subject to the clains of credltors and'

pursuant to the rules of the stock exchange, the partnership agreement provided,

in  par t :

" I I ]nsofar as ls necessary for the protect ion of the creditors of the
Partnership, and subject to the Const i tut lon and Rules of said
Exchange, the proceeds of the sale of his membership shall be deemed
t o  b e  a n  a s s e t  o f  t h e  P a r t n e r s h l p . . . " .

I lowever,  the agreement also expressly stated that the seat,  "and the proceeds

of any sale thereof, shall remain the individual property of such owner and

shal l  not const i tute assets of the Partnership between the part ies thereto.rr

Any fluctuations in the value of the seat were considered to be ttsolely a

matter for the owner of such meubership" and such fluctuations had no effect on

either Mr. Kirbyrs capital  account or pet i t ionerts balance sheet.

4. Due to a ser ious i l lness and cont inued i l l  health '  Mr. Kirby tendered

his resignat ion fron pet i t ioner on November 11 ,  1967. On December 13, 1967 '

pet i t ioner acknowledged Mr. Kirby's resignat ion and indicated that his seat

would be returned within two weeks. Mr. Kirby sold the seat for $260'000.00 on
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Jawary 22, 1968 which sale became effect ive on February 8, f968. Pet i t ioner

was not involved in any way with the negotiations leading to the sale of the

seat and received none of the proceeds of the sale. Mr. Kirby reported the

sale of the seat and the proceeds realLzed therefrom on hls 1968 Federal  and

State personal income tax returns.

5. Along with i ts br ief ,  pet i t ioner submitted proposed f indings of fact. ,

al l  of  which have been substant ial ly incorporated herein.

CONCLUSIONS OF LAW

A. That sect ion 705(a) of the Tax Law provides that unincorporated

business income is:

'" ttthe sum of the items of income and gain of the business, of whatever
kind, and in whatever form paid.. . including income and gain from any
proper ty  employed in  the  bus iness . . . t ' .

B. That the facts in the instant matter,  in part icular the terms of the

partnership agreement,  are vir tual ly ident ical  to those in Gaines v. Tul ly,  66

A . D . 2 d  1 0 6 ,  a f f r d , 4 9  N . Y . 2 d  1 0 0 8 ,  w h e r e  t h e  c o u r t  h e l d  t h a t :

"Whi le the seat was col lateral  for the protect ion of a1l  of  the
partnershipts creditors,  the seat was not ever made an asset which
the  par tnersh ip  cou ld  spec i f i -ca l l y  p ledge as  a  par t  o f  i t s  bus iness . . .

[T]here remains no reasonable basis for considering asset gain
transactions which do not and cannot inure to the benefit of the
partnership as gains attri.butable to such partnership as its income '
where such gains are not in any way attributable to the partnership
a c t i v i t y  o r  b u s i n e s s . r '  6 6  A . D . 2 d  a t  1 0 7 - 1 0 8 .

*  Fur thermore ,  in  Fre iday  & Co.  v .  S ta te  Tax  Commiss ion ,  69  A.D.  2d  944,  a f f rd ,

49 N.Y.2d 10f0, another simi lar case, the court  held that rr the fact that only

[ the partner]  was ent i t led to receive or required to bear any prof i t  or loss

accruing from any increase or decrease in value of the seat ' and the fact that

pet i- t ioner paid al l  dues, f ines and other charges on the seat were ent irely

consistent with the expressed intent ion to contr ibute only the tuset of the

s e a t  t o  p e t i t i o n e r . ' r  6 9  A . D . 2 d  a t  9 4 6 .



C.  That  the  pe t i t ion

Defic iency issued February

DATED: Albany, New York

NOv 0 ? i985
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Easton & Co. is granted

is  cance l led .

STATE TAx COMMISSION

and the Notice ofo f  D ishy ,

2 8 ,  L g 7 2

PRESIDENT

COMMISSIONER

COMMISSIO


