
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
oi

Maurice & Barbara Deane

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years 1976 - L978,

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Cornnission, that he is over 18 years of age, and that on the
22nd, d,ay of Apri1, 1985, he served the within notice of Decision by certified
mail upon Maurice & Barbara Deane, the petitioners in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Maurice & Barbara Deane
35 Pheasant Run
Great Neck, NY LL024

and by depositing same enclosed in a postpaid properly addressed wraPper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

said addressee is the pet i t ioner
said wrapper is the last known address

Sworn to before me this
22nd day of Apri1,  1985.

in is ter  oathsAuthorized to
pursuant to Ta* Law sect ior.  174



STATE OF

STATE TAX

NEW YORK

COI\,MISSION

In the Matter of the Petition
or

Maurice & Barbara Deane

for Redetermj-nation of a Deficiency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years 1976 - 1978.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
22nd. day of April, 1985, he served the within notice of Decision by certified
mail upon Lawrence J. Podell-, the representative of the petitioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Lawrence J. Pode11
The Tram B1dg.
Corner of Applegarth & Prospect Plains Rd.
Cranbury, NJ 08512

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the reDresentative of the petitioner.

Sworn to before ne this
22rd day of Apri l - ,  1985.

ster oaths
w sec t ion  174
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Apr i l  22,  1985

Maurice & Barbara Deane
35 Pheasant Run
Great Neck, NY LL024

Dear Mr. & Mrs. Deane:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative 1evel.
Pursuant to sect ion(s) O9O & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be instituted only
under Article 78 of the Civil- Practice Law and Rul-es, and must be commenced in
the Suprerne Court of the State of New York, Albany County, within 4 months fron

the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordanee
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

Peti t ioner I  s Representat ive
Lawrence J. Pode11
The Tran B1dg.
Corner of Appl-egarth & Prospect Pl-ains Rd.
Cranbury, NJ 08512
Taxing Bureauts Representat ive



STATE OF NEW,YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
:

MAURICE DEANE AND BARBAM DEANE

for Redeterminat ion of a Def ic iency or for
Refund of Uni-ncorporated Business Tax under :
Art ic le 23 of the Tax Law for the Years 1976,
1977 and 1978. :

DECISION

Peti t ioners, Maurice Deane and Barbara Deane, 35 Pheasant Run, Great Neck'

New York LI024, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of unincorporated business tax under Article 23 of the Tax Law for the

years L976, 1977 and 1978 (Fi le No. 39044).

A forural  hearing was held before Frank W. Barr ie,  Hearing Off icer,  at  the

offices of the State Tax Commission, Twcl World Trade Center, New York, New

York, on July 25, L984 at l0:45 A.M. Pet i t ioners appeared by Lawrence J.

Podei-l, Esq. The Audit Di.vision appeared by John P. Dugan, Esq. (Irwln A.

Levy l  Esq.  r  o f  counse l ) .

ISSUE

Whether the AudiE Division properly imposed unincorporated business tax on

the income of petltioner Maurice Deane which he reported on a Federal Schedule C

for each of the years 1976, L977 and 1978 on the basis that such income was

from act iv i t ies const i . tut ing an unincorporated buslness,

FINDINGS OF FACT

1. Pet,iti-oners, Maurice Deane and Barbara Deane", filed tirnely New York

State income tax resident returns for 1977 and 1978 wherein pet i t ioner Maurice

I* 
Barbara Deane is a party hereto solely because she is the wife of petit ioner

Maurice Deane and fi led joint New York income tax returns with her husband for
the tax years at  issue.



-2 -

Deane repor ted  bus iness  income o f  $91,111.00  fo r  1977 and $86, '056.00  fo r  1978.

Attached to each return r{ras a Federal  Schedule C, Prof l t  or (Loss) From Business

or Profession, f i led for pet i t ioner Maurice Deane, on which the business income

noted above was computed. His business activity was listed as rrmanagement

consultant.r t  The tax return for 1976 was not introduced into evidence.

2. On June B, 1981, the Audit  Divis ion issued a Statement of Audit

Changes against pet i - t ioners al leging unincorporated business tax due of $127.18,

i4 ,46L 10  and $3 ,802.80  fo r  Lg76,  L977 and Lg78,  respec t iv "Ly .2  The fo l low ing

explanation was provided: "Your activities as a management consultant is (slc)

subject to the Uni-ncorporated Business Tax under Article 23 of the New York Tax

Law.r '  On Apri l  14, L982, the Audit  Divis ion issued a Not ice of Def ic i .ency

against pet i t loner Maurice Deane for L976 and 1978 assert ing unincorporated

bus iness  tax  due o f  $1  rg2g.94  p lus  in te res t .3

3. Pet i t ioner Maurice Deane was employed by Endo Laborator ies, Inc.

("Endorr)  f rom Apri l  of  1951 to February of L977. Endo, an ethical  pharmaceut ical

firmr* was a fanily-owned busi.ness founded by Mr. Deaners father-ln-law and

another fanily member. Mr. Deane also had an orilnership interest in Endo. In

L969, Endo was sold to and became a subsidiary of E. I .  du Pont de Nemours &

Co. (rrDu Pontr'). Petitioner Maurice Deane and the other owrrers of Endo received

approximately one percent of the conmon stock of Du Pont in exchange for their

ownershlp interest in Endo.

2 lh" Statement also showed a personal income tax overpa)rment due petitioners
of $6,46L.L4 for L977 whlch was appl ied against the al leged unincorporated
bus iness  tax  de f ic iency  resu l t ing  in  ne t  tax  due o f  $1 ,929.94 .

c" Although the Not ice ident i f ied the years at issue as 1976 and 1978' the
tax al leged due was for the years L976, L977 and 1978.

4 lo ethical pharmaceutical company is an industry term used to describe
companies which deal prinarily in drug products prescribed by physlcians.
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4. Beginnlng in 1970, Du Pont began replacing the nanagement of Endo with

Du Pontts own staff .  However,  pet i t j .oner Maurice Deane, who had been Endors

executive vice president and chairman of its executlve committee prior to the

takeover by Du Pont [and in the words of Mr. Deane t'!,ras essentially naking all

the (management) decisions.. ." ] ,  was retained by Du Pont pr inar l ly because Du Pont,

according to Mr. Deane, had ttno experience in the pharmaceutical business at

al l - . . . . f r  In fact,  pet i t ioner Maurice Deane becasre presidenc of Endo at the end

of 1970 and was involved in the operation of Endo up until 1977 when Du Pont

decided to replace Mr. Deane with one of their  own people, Norbert  F.

Reinert. Mr. Deane, who was "surprisedrt by this development, entered into a

"Consultantship Agreementt ' ,  whlch provided, in part ,  as fol lows:

"1) For t ,he three (3) year period March 1r L977, through February 29,
1980, you shal l  make yourself  avaj. lable to consult  with and for
us (Endo) and/or the Biochemicals Departnent of E. I. du Pont de
Nemours and Company (Du Pont) promptly after you are notified
that such consultat ion i .s requested.

2) The area of consultat ion sha11 be any matter withln the scope of
the ethical  pharmaceut lcal  business.

* * *

4) Your position shall be that of an independent contractor and not
an employee of Endo or Du Pont.

* * *

8) During the three (3) year period specif ied in paragraph 1
hereof,  you shal1 not consult  for or enter into or carry on'
el,ther directly or indLrectly, whether as oqrner' employee or
otherwise, in any area or possession of the United States or in
Canada, a business or buslnesses involvi.ng the manufacture
and/or sale of ethical pharmaceutical drug products (lncLuding
over-the-counter drugs) except as a director,  of f icer or employee
o f  E n d o . . .

9) In conslderation of the foregoing, we shal-l pay to you the sums
of  $105,012.00  fo r  the  year  end ing  February  28 ,  1978;  $75,000.00
for the year ending February 28, L979i and $50,000.00 for the
year ending February 29, 1980; thus an amount total lng $230'012.00
over the three (3) year period specif i -ed in paragraph 1 of this
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agreement. During each of those three (3) years' payments sha11
be nade to you in twelve (12) equal nonthly installments. In
addition, we shall reimburse you for all reasonable exPenses you
incur when travel ing at Endots or Du Pontrs request pursuant to
this agreement. Payment of such expenses sha1l be made pronptly
after your submittal  to us of the appropriate invoice."

5. Pet i t ioner Maurice Deane, during the years at issue, never provided

consulting services to Du Pont, although he was under an oblI-gation to do so.

Pet i t ionerrs base salary from Endo in his last year of employment was $100,000.00.

Pet i t ioner and Du Pont reached an agreement that he would recelve $100,000.00

for the period March 1, L977 thxough February 28, 1978, $75,000.00 for the

period ending February 28, L979 and $50,000.00 for the period ending February 28,

1980. IThe $105,0L2.00 noted in the agreement descr ibed in Finding of Fact

tt4ttr 
-gg., as the amount to be paid to petitioner in the first year following

his termination of employment with Endo also includes "five thousand some odd

dollars owed to rne (petitioner Maurice Deane) fron the previ.ous year, and they

j u s t  l u m p e d  i t  i n . . . . " 1

6. Endofs two best sel l ing drugs are "coumadint '  and t 'percodan."5 They

were f i rst  j .ntroduced in the 1950fs and pet i t ionerrs knowledge concerning the

research and development of these drugs, as well as his faniliarlty with the

new drug applications filed by Endo with the Federal Drug Adninistration, was

knowledge valued by Du Pont in light of the potentlal for product liability or

negl igence lawsuits concerning these drugs. Mr. Deane test i f ied as fol lows:

5 Accordlng
Companyr Inc. r
analgesic.

to the Physiciansr Desk Reference publ ished by
rrcoumadintt is an anticoagulant and ttpercodann'

Medical Economics
i-s a narcotic
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rrUnfortunately pharmaceutical- manufacturers are often Parties in
lawsuits brought by individuals against physicians and or hospitals
and manufacturers, because of medications which were taken or pre-
scr ibed by the doctor,  even i f  the pr imary sui t  is against the
doctor,  the pharmaceut ical  rranufacturer is of ten named, as wel1."

7. Petitioner reported the payments received from Du Pont pursuant to the

consult,antship agreement as gross receipts on a Federal- Schedule C for both

L977 and I978. In addition, the gross recej-pts apparently included paynents

that pet i t ioner Maurice Deane received from Posner Laborator ies, Inc. ( t tPosnert t)

of  approximately $18,000.00 during each of the years L977 and. I978. Pet i t ioner

Maur lce  Dean repor ted  gross  rece ip ts  o f  $98,010.00  and $96,502.00  fo r  L977 and '

I978, respect i .vely,  on a Schedule C for each year.  Business expenses were

reported on the sciredules as fol lows:

Rent on business property
Telephone expense
Off i -ce suppl ies
Secretar i .al
Travel-, Auto & Sundry
Total  Schedule C deduct ions

r977

$3 ,  625 .  00
702 .00
675 .  00
-0-

I  , 897 .00

L978

$  5 ,372 .00
I  ,  733 .  00

279.00
340 .  00

The rental  expense was for a one-roon off ice Mr. Deane rented at 98 Cutter Mi l l

Road, Great Neck, New York. The Cutter Mil-1 Road office r^ras used by Mr. Deane

prinarily as a pJ-ace to work on the petitionersr substantlal personal investment

act iv i t ies. Pet i t ioners were, in the words of Mr. Deane, t ' the largest,  s ingle

shareholderstr in the Salnt Franci.s Hotel Towers in San Franci.sco. Their

d iv idend income fo r  1977 and 197B was $602,410.00  and $757,500.00 ,  respec t ive ly .

0n their  Schedules B for 1977 and 1978, they reported miscel laneous i tenized

deduct ions (which would include expenses of producing income) of only $18'118.00

and $24r171.00, respect ively.  A large port ion of the expenses which they

reported on the Schedules C appear to be expenses of producing incone and

should have been reported on Schedules B. For example, travel expenses deducted
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on the Schedul-es C lnclude the expense of attending shareholder meetings in San

Francisco, which should have been deducted on Schedules B. Pet i t loner Maurice

Deane also performed some act iv i t ies for Posner at the Cutter M111 Road off i -ce.

8. Posner was a manufacturer of cosmetic products that was owned by Endo

prior to Du Pontrs acquisi t ion of Endo. Posner,  however,  was not acquired by

Du Pont. Its ownership was restructured with Mr. Deane and his brothers-ln-law

remai-ni-ng in control. During the years at issue, Posner retained Mr. Deane to

locate a sui table individual to serve as i ts president and to see that the

company rras operated properly. The payments from Posner noted in Finding of

Fact trTrr,  
-ggg.,  were for such services.

9. Mr. Deane was not an employee of Posner,  but was a menber of i ts Board

of Directors during the years at issue.

10. Petitioner Maurice Deane received a Wage and Tax Statement from Endo

for each of the years, L977 and 1978, on which total  compensat ion was reported

of  $43 rL24.63  and $461852.50 ,  respec t ive ly .  Mr .  Deane repor ted  such compensat ion

on his L977 and, 1978 New York State income tax returns as wages and other

employee compensation. The compensation r,{as comprised of the following items:

r97 7

Salary earned
In lieu of vacation at termination
1975 Incentive Compensati-on

installment
1976 Incent ive Compensat ion

instal lment:
17 shares Du pont Conrmon Stock

@ 9128.7s
Cash

Dividend equivalents
5 2  s h a r e s  G  9 5 . 7 5

Total

$17 ,502 .00
6 ,058 .38

10 ,500 .  00

2, r88 .7  5
6  , 5 7  6 . 5 0

299,00
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1975 & 1976 Incent ive Compensat ion
installment

1976 Incent ive Compensat ion
52 shares Du Pont Conmron Stock

@  9 1 1 7 . 7 s
1975 Incent ive Compensat ion

installment
Total

r97 I

$21 ,000 .00

6 ,  123 .  00

L9 ,729 .50

11. There is some confusion in the record concerning the years at issue.

The pet i t ion states that L976, 1977 and 1978 are at issue. Furthermore'

pet i t l -onerrs representat ive stated at the commencement.  of  the hearing (see

page 7 of the transcr ipt)  that pet i t ioners are seeking to cancel an alJ-eged

unincorporated business tax def ic iency of $8'391.08. This anount consists of

t a x  a l l e g e d  d u e  o f  $ I 2 7 . 1 8  f o r  1 9 7 6 '  $ 4 , 4 0 t . 1 0  f o r  L 9 7 7 ,  a n d  $ 3 ' 8 0 2 . 8 0  f o r

1978. However,  counsel for the Audit  Divis ion stated (see page 5 of the

t ranscr ip t ) ,  t ' I  n igh t  add tha t  1978 is  no t  ln  i ssue a t  th is  po ln t .  I t ' s  been

resolved between the part ies.r t  Later in the proceeding when he was asked to

state the issue(s) for the State Tax Comrnission to resolve, he compounded the

confusion stat ing, t 'The j-ssue is whether the pet i t ionerrs act iv i ty as a manage-

ment consultant is and (sic) subject to the Unincorporated Business Tax for the

L977-L978 tax years.t t  When asked to restate the issue, the pet i t ionerrs

representat ive did not note that 1976 was also at issue. Because of this

confusion, for purposes of thls decision, the State Tax Commission wi l l  address

a l l  th ree  years ,  L976,  7977 and L978.

CONCLUSIONS OF LAW

A. That 20 NYCRR 203.L(a) def ines an unincorporated business as fol lows:

t ' (A)n unincorporat.ed business means any trade, business or
occupation conducted, engaged in or bei-ng llquidated by an indivi-
dua1.. .  In general ,  the trades, businesses or occupat ions which
const,itute an unincorporated business when conducted or engaged in
(or when they are being liquldated) by an individual- or an unincor-
porated ent i ty include, without l imitat ion, al l  phases of such act i -
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vities as ml-nlng, farning, manufacturing and processing, merchan-
dising, banking and financing, trucking and other transportation
services, brokerage services of al l  types and any other act iv i ty
which involves the leasing of or trading or deallng in real or
personal property or the performing of services of any kind. Where a
doubt as to the status of an act iv i ty exists,  al l  the relevant facts
and circumstances must be considered in determining whether the
act iv i ty or the t . ransact ions involved const i tute a trade, business or
occupat ion for the purposes of this sect ion. General ly,  the cont inui . ty,
frequency and regular| ty of act lv i t ies, as dist inguished from casual
or isolated transactions, and the amount of time, thought and energy
devoted to the act iv i t ies or transact ions are the factors which are
to be taken into considerat ion.rr

B. That pet i t ioners did not produce any documentary or substant ial

evidence to sustain their  burden of proof under Tax Law 5722, which lncorporates

$689 into Art icLe 23 of the Tax Law, to show that the receipts fron the rrConsul-

tantship Agreementtt r^rere really in the nature of severance pay and were not

compensat ion for consult ing services provided on a frequent and regular basis

by Maurice Deane to Du Pont. The petitioner was required under a binding legal

contract to be available for a term of three years upon the demand of Du Pont

to provide consultantship services and therefore the income derl"ved therefrom

was subject to the unincorporated business tax. I t  is i r relevant that the

consultantship services were not actual ly rendered on a frequent and regular

basis,  because the contract provided the potent ial  for those services to be

rendered on such a basis over a term of years.

C. That pet i t ioners did not sustain their  burden of proof to show that

Mr. Deaners lncome of approximately $18,000.00 per year from Posner was not

properly subject to the unincorporated business tax. As noted in Finding of

I  supral  pet i t ioner  Maur ice Deane was reta ined by Posner see thatFact

the company was operated properly.t '  It is reasonable to assume that in performing

such a broad task, he performed services on a frequent and regular basis on

behal- f  of  Posner.  Therefore, the Audit  Divis ion is directed to recalculate the



def ic iencies for L977 and

because pet i t ioner faiLed

of such def ieiency.

D. That the pet i t ion

DATED: Albany, New York
, , i

Af i i  d;; lug.. l
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1978. The def ic iency for 1976 is also sustained

to produce any evidence in support of the cancellatlon

of Maurice Deane and Barbara Deane ls denied.

STATE TAX COMMISSION

PRESIDENT


