
STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

.  C a u ,  J r .George
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revlsion
of a Determinati.on or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years L976 - 1978.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commlssion, that he is over 18 years of age, and that on the
3rd  day  o f  October ,  1985,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon George A. Cau, Jr. ,  the pet i t ioner in the within proceeding, bY
enclosing a true copy thereof in a securely sealed postpaid r^trapper addressed
as fol lows:

George A.  Cau,  J r .
16 Suzanne Lane
Bethpage, NY l I7L4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the Unlted States Postal
Service wl"thin the State of New York.

o f
o f
A

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me thi.s
3rd  day  o f  October ,  1985.

r i zed  to in is ter  oaths

that  the said addressee is  the Pet i t ioner
forth on said wrapper is the last known address

pursuant to Tax Law sect ion 174
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

October  3 ,  1985

George A.  Cau,  J r .
16 Suzanne Lane
Bethpage, NY IL7L4

Dear  Mr .  Cau:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administratlve level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decisi,on by the State Tax Commission may be instituted only
under Article 78 of the Civil Practice Lar,r and Rules, and must be comenced in
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wlth this declsion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Buildi.ng if 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t j -oner rs  Representa t ive
John P. McTigue
Arthur Young & Company
227 Park Avenue
New York, NY 10172
Taxing Bureaur s Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

GEORGE A. CAU, JR.

for Redetermj-nation of a Deficiency or for
Refund of Unincorporated Busi-ness Tax under
Art j -c1e 23 of  the Tax Law for  the Years L976,
1977  and  1978

DECISION

Peti t ionerl  George A. Cau, Jr. ,  16 Suzanne Lane, Bethpage, New York 117L4'

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the years 1976' L977

and 1978.  (F i le  No.  34655) .

A formal hearing was held before Daniel  J.  Ranal l i ,  Hearing Off icer '  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  September  I2 r  1983 a t  3 :00  P.M. ,  w i th  a l l  b r ie fs  to  be  subn l t ted  by

December 19, 1983. Petitioner appeared by Arthur Young & Company (John P.

McTigue, C.P.A.).  The Audit  Divis ion appeared by John P. Dugan, Esq. (Angelo A.

Scope l l i to ,  Esg. ,  o f  counse l ) .

ISSUE

Whether pet i t ionerrs act iv l t ies as a nursing home administrator const i tute

the practice of a profession and thus are not deemed to be an unincorporated

bus iness .

FINDINGS OF FACT

1 .  Pe t i t i one r ,  Geo rge

return for  L978 l is t ing h is

fi led an unincorporated business tax

as Medical Labor Relations ServLces

A .  C a u ,  J r . ,

buslness name
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and claimlng that he was not subject to the tax.I  on Apri1,  1,  1981, the Audtt

Divis ion issued a Not ice of Def ic iency against pet i t ioner in the amount of

$ 7 , 1 8 6 . 3 9  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 5 , 4 4 9 . 2 7  f o r  a  t o t a l  d u e  o f  $ L 2 , 6 3 5 . 6 6

for the years L976, L977 and 1978, In a Statement of Audit  Changes issued

June 19, 1980, the Audit Division explained that petitioner's "buslness income

recelved as a labor relat ions consultant" was subject to unincorporated business

,
tax .  -

2.  Pet i t ioner is,  and since November 11, 1971 has been, a l icensed

nursing home administrator. Petitioner has several nursing homes as clients;

he acts as the sole administrator of some of these faci l i t ies and subst i tute

or co-administrator of the others. Pet i t ioner is pr inar i ly involved in rehabi l i -

tat ive medicine and long term health care. Pet i t ioner establ ishes training

programs for elderly patients to enable them to function normally by themselves

both physical ly and mental ly.  In carrying out his dut ies, pet i t ioner coordinates

the act iv i t ies of the physicians, physical  therapistsr soclal  workers and other

health care professionals.  He meets with the staff  regular ly and discusses

individual patient problems and advises them as to the best methods of care.

Pet i . t , ionerrs dut ies also involve overal l  administrat ion of al l  the act iv i t ies

necessary to operate the nursing homes.

3. The practice of nursing hone administration requi-res licensure by the

New York State Department of Health.  The prerequisi tes for l icensure are set

forth in Article 28-D of the Public Health Law and include possession of a

The Audit Division failed to offer returns for 1976 and L977 into evidence
and made no assertion that petitioner dld not similarly file unincorporated
business tax returns in those years; therefore, l - t  is presumed that
petiti.oner filed such returns for L976 and 1977 Ln a similar manner.

The def ic iency included a credit  of  $954.44 for overpayment of personal
income tax for L978.
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bachelorts degree from an accredited inst i tut ion or an equivalent combinat ion

of education and experi-ence, conpletLon of a nine month internship in health

care faci l i ty adrninistrat ion, sat isfactory complet ion of a 1OO-hour course of

study in nursing home administrat ion leading to a cert i f icate, and sat isfactory

performance on an examination given by the Board of Exaniners of Nursing Home

Adrninistrators of the Department of Health. Following licensure, the Public

Health Law requires a program of cont.inuing education which consists of a

minimum of 72 hours of approved courses (100 hours during the years in issue)

every two years. Pet i t ioner has completed some 3,000 hours in coursework si-nce

receiving his l icense in I97I.

4.  The Board of Examiners oversees the professional ethics and standards

of nurslng home administrators, which standards are set forth in the Public

Health Law and regulat ions promulgated thereunder.  A11 discipl inary proceedings

against a licensed administrator are brought before the Board of Examiners

which has the power to suspend or revoke licenses or censure, reprimand and

otherwise discipl ine administrators who are found, after due hearing'  to be in

violat ion of the ethical  standards set forth in the 1aw.

5. During L977, pet i t ioner performed consult ing services during the

bui lding of a nursi .ng home. Pet i t ioner worked with the architects in designlng

the structure in order that i t  rnight better sui t  the needs of the pat ients.

Pet i t ioner  rece ived $2 ,916.00  fo r  h is  consu l t ing  serv ices  and he  repor ted  the

entire amoun! as part of his business income which he claimed was exempt from

unincorporated business tax.

6. Pet i t ionerrs stat ionery and tax returns designate his business name as

Medlcal Labor Relations Service. The Audit Division maintains that such labor

relat ions services are not exempt, as the pract ice of a profession, f rom the
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unincorporated busi-ness tax. Pet i- t ioner explain.ed that,  when he trrst  started

his business in 1969, he thought nedical  labor relat ions was going to be a

promising f ie ld of work; however,  very l i t t le labor relat ions work became

avai lable and since receiving his l icense in 197L, pet i t ionerrs business, with

the exception of his consulting services, has been strictly linnited to the

practice of nursing home administration, although he has maintained his original

business name. Peti-tioner now only becomes i-nvolved with labor relations as it

affects his personnel- function as a nursi.ng home administrator.

7. Pet l t ionerts posit ion is that his act iv i t ies as a nursing home adminl-

strator meet a1l of  the cr i ter ia for the pract ice of a profession within the

meaning and intent of  20 NYCRR 203.I1 and, therefore, sueh act iv i t ies should

not be deemed to const i tute an unincorporated business. Moreover,  pet i t ioner

argues that,  even i f  his consult ing services are deemed to be taxable'  such

services are easi. ly accountable and dist inguishabLe from his regular act iv i t ies

as a nursing home administrator and tax should be imposed only on the $2'916.00

received for the consult ing services.

CONCLUSIONS OF LAI^I

A. That sect ion 703(c) of the Tax Law provides:

t 'The pract ice of 1aw, medicine, dent istry or archi tecture, and
the pract ice of any other profession in which capital  i -s not a
naterial income producing factor and in which more than eighty per
centun of the unincorporated business gross income for the taxable
year j-s derived from personal services actually rendered by the
individual or the members of the partnershJ-p or other entityr shall
not be deemed an unincorporated business.t '

B .  That  20  NYCRR 203.L I (b ) (1 ) ( i )  p rov ides :

' rFor purposes of this subdlvis ion, the tern tother professionr
includes any occupati-on or vocation in which a professed knowledge of
some department of science or learning, gained by a prolonged course
of special ized instruct ion and study, is used by i ts pract ical  appl l -
cat ion to the affairs of others, ei ther advising, guiding or teaching
them, and in serving their  interests or welfare in the pract ice of an
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art  or science founded on i t .  The word profession iurpl ies attainments
in professional knowledge as distinguished from nere skill and the
appl icat ion of knowledge to uses for others as a vocat ion. The
performing of services deal ing with the conduct of business i tsel f '
including the promotion of sales or services of such business and
consult ing services, does not const i tute the pract ice of a profession
even though the services involve the application of a specLaLLzed
knowledge."

C. That the factors which should be considered in determj-ning what

act iv i ty const i tutes the pract ice of a profession include whether a long-teru

educational background generally associ-ated with a degree in an advanced field

of science or learning 1s required; whether there is the requirement of a

l icense which indicates suff ic ient qual i f icat ions have been met pr ior to

engaging in the occupation; and whether there is control of the occupation by

standards of conduct,  ethics, and malpract ice l iabi l i ty (Rosenbloom v. State Tax

C o q q i s s i o n , 4 4  A . D . z d  6 9 ,  m o t .  f o r  l v .  t o  a p p .  d e n .  3 4  N . Y . 2 d  5 1 8 ) .

D. That the practl-ce of nursing home administration requires a degree and

a special ized advanced program of educat ion and inrernship; the pract ice

requires a l icense awarded by the state only after certain qual i f icat ions are

met, including successful compl-etlon of an examination administered by a State

Board of Examiners; and the Public Health Law controls the practice by standards

of conduct and ethics overseen bv the Board of Examiners. Pet i t i -oner '  therefore,

is required by law to meet all tfru 
"rit.ria 

set forth in Rosenbloom, ggg3.

Moreover, petitioner uses the specia1-ized instructl-on gained from his courses

of study and training by applying it to the affairs of his clients and their

pat i -ents by sett ing up programs in long-term health faci l i t ies and advi.s ingr

guiding and training the staffs of these facil-ities as to the optimum means of

putt ing the programs to work for the benef i t  of  the pat ients.  Pet l t ionerrs

occupation is not one which requires mere skill but one which requires a high

level of knowledge which can be put to work only by thoughtful and careful
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planning. Pet i tLonerts act iv i t ies as a nursing home administrator do, therefore,

const i tute a profession within the meaning and intent of  sect ion 703(c) of the

Tax Law and 20 NYCRR 203.11(b)(1)( i )  and the income therefron is not subject to

unincorporated business tax.

E. That pet i t ionerts act iv i t ies as a consultant to the architects of a

nursing home in 1977 were consulting services dealing with the conduct of

bus iness  i t se l f  and are  spec i f i ca l l y  exc luded by  20  NYCRR 203.11(b) (1 ) ( l )  f rom

t,he term "professiontt  and, therefore, the sum of $2r9L6.00 earned frorn such

consulting services is subject to unincorporated busi.ness tax. Ilowever, since

such earnings are less than the unincorporated business exemption of $S,000.00

al lowed under sect ion 709(I)  of  the ?ax Law no tax is due and pet i t ioner is

ent i t led to a refund of the personal income tax credited for 1978.

F. That the pet i t ion of George A. Cau, Jr.  is granted to the extent

indicated in Conclusions of Law "Dt '  and t 'Err;  that che Audit  Divis ion ls directed

to cancel the Not ice of Def ieiency issued Apri l  1,  1981 and issue a refund in

the amount of $954.44 together with approprl-ate interest.

DATED: Albany, New York STATE TAX CO}EISSION

OcT 0 3 1985
PRESIDENT

SSIONER


