
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Leonard Bloom

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Unj.ncorporated
Business Tax under Article 23 of the Tax Law for
the  Years  l97B & 1979.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
7th day of November, 1985.

AFFIDAVIT OF MAILING

that  the said addressee is  the Pet i t ioner
forth on said wrapper is the last knorrm address

State of New York :
ss .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the within not ice of Decision by cert i f ied
mai l  upon Leonard Bloom, the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid hrrapper addressed as fol lows:

Leonard Bloom
20 Deepda le  Dr .
Great Neck, NY IL02L

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

i s te r  oa ths
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Leonard Bloom

for Redeterminati-on of a Deficiency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1978 & 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connission, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the within not ice of Decision by cert i f ied
mai l  upon Harold B. Boniure, the representat ive of the pet i t ioner in the within
proceedi.ng, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Harold B. Bonime
170 Broadway, Rm. 20I
New York, NY 10038

and by deposit ing same enclosed ln a post,paid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herei ,n and that the address set forth on said ldrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
7 th  day  o f  November ,  1985.

AuthorizEd to adrni er  oath
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

November 7, 1985

Leonard Bloom
20 Deepda le  Dr .
Great Neck, NY 1I02I

Dear  Mr .  B loom:

Please take not ice of  the Deci .s ion of  the State Tax Cornmiss ion enclosed
herewi th.

You have now exhausted your right of review at the adninistrative level.
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, a proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Conmission uray be inst i tu ted only
under Article 78 of the Civil Practice Law and Ru1es, and must be commenced ln
the Supreme Court of the State of New York, Albany County, wlthi"n 4 months from
the  da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Fj-nance
Law Bureau - Litigation Unit
Bui lding i i  9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Harold B. Bonime
170 Broadway, Rm. 20L
New York, NY 10038
Taxing Bureauts Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

LEONARD BLOOM

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years 1978
a n d  1 9 7 9 .

DECISION

Peti t ioner,  Leonard Bloom, 20 Deepdale Drive, Great Neck, New York LL02L,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the years 1978 and

1979 (Fi le Nos. 43289 and 44725).

A hearing was held before Al len Caplowaith, Hearing Off icer,  at  the

off ices of the Stafe Tax Coumission, Two World Trade Center,  New York, New

York, on June 20, 1985 at 2245 P.14. Pet i t ioner appeared by Harold B. Bonime,

CPA. The Audlt  Divis ion appeared by John P. Dugan, Esq. ( I{erbert  Kamrass,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether  pet i t ionerrs act iv l . t ies constLtuted the carry ing on of  an unincor-

porated business.

FINDINGS OF FACT

1.  Leonard Bloom (hereinaf ter  r rpet i t ionerr ' )  f i led New York State income

tax resident returns rarith his wife, AnnetLe Bloom, for the years 1978 and t979

whereon he repor ted incone f rom his  act iv i t ies descr ibed as "Mfgrs.  R"P" (1978)

and t 'Sales Rep.r t  (L979).  On each return,  pet i t ioner ts  income f rom the aforestated

act iv i t ies was repor ted as der ived f rom his  sole pr inc ipal ,  Leon of  Par is  Co. ,

Inc.  ( t t leont ' ) ,  46 West  23rd Street ,  New York,  New York.  Such income was

\
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reported by Leon during each of said years on a Statement for Recipients of

Miscel laneous Incone, Forn 1099-Misc. According to such forms, pet i t ioner

derived income from Leon of $112r7L7.60 in L978, which was character ized as

"Commissions and fees to non-employees" and $L05,2L4.48 in 1979, which was

characterized as t'Other fixed or determinable income". Personal income taxes

rdere not withheld fron said compensat, ion. On his 1978 return'  pet i t ioner

repor ted  the  $LL2,7L7.60  as  t rages  and the  ro ta l  deduc t ions  o f  $72,358.00

attr ibutable to such income as an adjustment to income. 0n his 1979 return'  he

r e p o r t e d  h i s  n e t  p r o f i t  o f  $ 3 7 , 0 4 8 . 0 0  ( $ 1 0 5 , 2 L 4 . 0 0  l e s s  d e d u c t i o n s  o f  $ 6 8 ' 1 6 6 . 0 0 )

as t tbusiness incomett .  For Federal  purposes, said income and deduct ions were

reported each year on a Schedule C, Prof i t  or (Loss) From Business or Professlon.

Pet i t ioner did not f i le an unincorporated business tax return for el ther year

at issue herein.

2. On August 17, 1982, the Audit Division issued a Stat,ement of Audit

Changes to pet i t ioner wherein his gross income derived from Leon during 1978 of.

$112r718.00  ( rounded to  the  neares t  do l la r )  and h is  repor ted  ne t  p ro f i t  der ived

from Leon during L979 of $37r048.00 were held subject to unincorporated business

t a x .

3. 0n November 8, L982, the Audit  Divis ion sent pet i t ioner a not ice

'advising hin that the Statement of Audit  Changes was part ial ly cancel led.

According to the recomputat i -on of tax detai led thereon, said Part ial  cancel lat ion

was based on al lowance of the aforestated 1978 deduct ions of $72'358.00 against

p e t i t i o n e r r s  1 9 7 8  i n c o m e  f r o m  L e o n  o f  $ 1 1 2 , 7 1 8 . 0 0 .

4. On January 12, 1983, the Audit  Divis ion issued a Not ice of Def ic iency

aga ins t  pe t i t loner  asser t ing  un incorpora ted  bus iness  tax  o f  $ I '2 I7 .16  fo r  the

year  L979r  p lus  pena l t ies  o f  $529.90  and in te res t  o f  $370.57 ,  fo r  a  to ta l  due

f o t  1 9 7 9  o f  $ 2 , L L 7 , 6 3 .
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5. 0n February 25, 1983, the Audit  Divis ion issued a Not ice of Def ic iency

against pet l t ioner assert ing unincorporated business tax (as reduced by the

not j -ce  o f  par t ia l  cance l la t ion)  o f  $11518.00  fo r  the  year  L978 '  p lus  pena l t ies

o t  $ 7 6 7 . 1 0  a n d  i n t e r e s t  o f  $ 6 1 5 . 3 2 ,  f o r  a  t o t a l  d u e  f o r  1 9 7 8  o f  $ 2 , 9 0 0 . 4 2 ,

Sald penalt ies were asserted for each year at issue for fai lure to f i le an

unincorporated business tax return, fal lure to pay the tax determi.ned to be

due, and fai lure to f i le a declarat ion of est imated unincorporated business tax

pursuant  to  sec t lons  685(a) (1 ) ,  685(a) (2 )  and 685(c)  o f  the  Tax  Law,  respec t ive ly r

as  incorpora ted  in to  Ar t i cLe  23  by  sec t ion  722(a) .

6. Petitioner cl-ained that he was an enployee of Leon durlng 1978 and

1979 and that,  accordingly,  his income derlved therefrorn was exemPt from

uni-ncorporated business tax. In his pet i t ion he stated, " I  hras an outside

salesman enployed by one employer.tt

7.  Pet i t . ioner dld not personal- ly appear for the hearing. I l is representat ive

test i f ied that he contr ibuted to a Keogh ret i rement plan, was on the road the

major part  of  each year,  and r,ras compensated str ict ly on a conmission basis.

8. Petltioner was not reimbursed by Leon for business exPenses incurred.

S u c h  e x p e n s e s ,  t o t a l l l n g  $ 7 2 , 3 5 8 . 0 0  f o r  1 9 7 8  a n d  $ 6 8 r 1 6 6 . 0 0  f o r  L 9 7 9 '  c o n s l s t e d ,

inter al ia,  of  the fol lowing deduct ions:

Deduct ion Cla ined r978 r979

Advertising
Insurance
Off ice suppl ies & expense
Rent on business property
Telephone
Travel
Trade shows
Ilotel ,  food & lodging
Sample purchases
Sample maintenance
Entertainment
Gi f ts
Alarn securlty

$  2 ,061 .00
2 ,L56 .00
I  ,  156  . 00
3 ,600 .00
r , 447  . 00
5 ,580 .00
7  , 47  r  . 00
9 ,876 .00

209  .00
L ,242 .00

13 ,352 .00
2 ,7  10  . 00

372 .00

$ -0-
1  ,  946  .00

509 .00
4 ,800 .00
I  , 097  . 00
5 ,032 .00
6 ,552 ,00

10 ,971 .00
I  , 077  . 00
1 ,010 .00

14 ,700 .00
4 ,41  1  . 00

135 .00
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9.  Pet i t ioner ts  representat ive subni t ted an t temployment  agreement i l

between petit, ioner and Leon dated January l, 1979. Said agreement provided'

inter aLia,  that :

(a) t'emplo)rment shall be for an initial term of two years
commenc ing  January  1 ,  1979 and end ing  on  December  31 ,  1981. . . t ' .
(However,  said term as specif ied is actual ly three years.)

(b) "The Employee (petitioner) shal1 be ernployed as Executive
Vice President of the Ernployer (t eon) and agrees to perform such
executlve and administrative services in the running of the business
of the Enployer,  i ts subsidiar ies and aff i l iates as the Employer may'
from t lme to t ime, assign to the Ernployee. Enployeers dut ies shal l
i,nclude the promotion, marketing and merchandising of the products of
the Enployer,  i ts subsidiar ies and aff i l iates, with special  emphasis
on coordinat ing nat ional sales.t '

(c) "For all servi.ces rendered by the Employee under this
Agreenent to the Employer,  i ts subsidiar ies and aff i l iates, Employer
shall pay to the Employee during the term of his employment hereunder:

(a )  A  sa la ry  as  (s ic )  the  ra te  o f  $108 '000 per  annum. . .

(b) Addit ional incent i .ve compensat ion. ' . "

(d) "Employee shal l  be included in any insurance' pension or
other fringe benefit program maintained by Ernployer at the same level
as  s imi la r  execut ives . .  . t t .

10. Pet i . t ionerts representat l .ve subnit ted a let ter f ron the President of

Adolfo (a divis ion of Leon) dated May 13, 1985, wherein i t  was stated:

ttPlease be advised that Mr. Leonard Bloom was employed by this
company as sales manager during 1978 and L979.

Mr. Bloom worked di-rectly under my control and supervision.
Mr. Bloom had the r ight to hire and f i re sales personnel subject to
my approval.  Mr. Bloomrs sales i t inerary was subject to my approval
along with his expenses.

Mr. Bloom rtas not an independent contractor, but he was an
employee with this firrn who had to account to his employer for his
time and r^rork schedule.tt

11. Pet i t ionerts representat ive submitted three (3) dictated statements,

each dated May 13, 1985 and purportedl-y slgned by a salesman for Leon, wherein

i , t  was stated:
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"Please be advised that Ln L978 and 1979 I was employed as a
salesman for Leon of Paris.

Duri.ng this period Mr. Leonard Bloom was employed as Vice
President sales manager and I  reported direct ly to him.r l

L2. Pet i t ionerts representat ive had no knowledge of the specif ic direct i"on

and control  exercised by Leon over pet i t ionerrs act iv i t l .es.

CONCLUSIONS OF LAW

A. That i t  is the degree of control  and direct ion exercised by the

employer that determines whether the taxpayer is an employee. (E.g.,  Matter of

Greene v .  Ga l lman,  39  A.D.2d 270,  272 a f f td .33  N.Y.2A 7781 Mat te r  o f  I r r5 lEren

v .  N e w  Y o r k  S t a t e  T a x  C o m m . ,  3 3  A . D . 2 d  f 0 7 1 ,  m o t .  l v .  t o  a p p .  d e n .  2 7  N . Y . z d

483;  Mat te r  o f  Hardy  v .  Murphy ,  29  A.D.2d 1038;  see 20  NYCRR 203.10 ;  c f .

Mat te r  o f  Su l l i van  Co. ,  289 N.Y.  110,  112. )  l v la t te r  o f  L ibernan v .  Ga l lman '  41

N.Y .2d  774 ,778 .

B. That petit ionerrs actual activit ies and his relationship with Leon

were descrlbed in the record in vague, general  terms and lacked the specif ic

detai led infornat ion necessary to establ ish that a bona f lde enployer-eurployee

relat ionship existed. Aceordingly,  pet i t ioner has fai led to sustain his burden

of proof imposed pursuant to sect ion 689(e) of the Tax Law, as incorporated

into Art icJ,e 23 by sect ion 722(a),  to show that suff ic ient direct ion and

control  r^ras exercised by Leon over his day-to-day act iv i t ies so as to const i tute

a relat ionship of eurployer-employee. Thereforer pet i t i .onerts act iv i t ies did

not constitute services rendered as an enployee of Leon within the meaning and

intent of sect ion 703(b) of the Tax Law.

C. That the nature and extent of pet i t ionerts claimed business exPenses

indicate that he r,ras an independent contractor rather than an employee.
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D. That pet i t ionerrs act iv i . t ies on behalf  of  Leon const iruted the carrying

on of an unincorporated business pursuant to sect ion 703(a) of the Tax Law.

Accordingly,  the incone derived therefrom is subject to the imposit ion of

unincorporated business tax pursuant to sect ion 701(a) of the Tax Law.

E. That the pet i t ion of Leonard Bloour is denied and the not ices of

def ic iency dated January 12, 1983 and February 25, 1983 are sustained together

with such additional penalty and interest as nay be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

NOv 0 ? 1985
PRESIDENT


