
State of  New York :
s s .  :

County of Albany

David Parchuck, being duly sworn, deposes and says that, he is an employee
of the State Tax Corunlssi.on, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the within not ice of Decision by cert i f ied
mai l  upon Berbro Internat ional,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Berbro Int,ernational

for  Redeterminat lon of  a Def ic iency or  Revis ion
of a Determination or Refund of Unineorporated
Business Tax under Ar t ic le  23 of  the Tax Law for
the  Yea r  L977 .

Berbro Internat ional
2 Tiftlll Avenue
New York ,  NY 10011

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
21s t  day  o f  August ,  1985.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrappet in a
care and custody of the United States Postal
York.

that  the said addressee is  the Pet i t ioner
forth on said wrapper is the last known address

Authorized to dminister oaths
Law sect ion L74pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
o f

Berbro International

for Redeterminat,ion of a Deficl"ency or Revision
of a Det,ermination or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Yea r  L977 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parehuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the within not ice of Decision by cert i f ied
mail upon Steven Eyerman, the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Steven Eyerman
Farber,  Sherman & Bl lcht
100 Jericho Quadrangle
Jer lcho ,  NY 11753

and by deposit,ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servi"ce within the State of New York.

That deponent further says that the said addressee is the rePresentat ive
of the pet i t ioner herein and that the address set forth on sald wrapPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
21s t  day  o f  August ,  1985.

thor ized t dminister oat
Law sect ion

s
pursuant to Tax 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August  21,  1985

Berbro Internat ional
2 Fifth Avenue
New York ,  NY 10011

Gentlemen:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Coumission may be inst i tuted only
under Article 78 of the Civil Practice Law and Rules, and must be commenced In
the Supreme Court of the State of New York, Albany Countyr within 4 months from
the date of thls not ice.

Inquiries concerninB the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Fj,nance
Law Bureau - Litigati.on Unit
Bui lding / f  9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petl t ioner I  s Representat ive
Steven Eyerman
Farber,  Sherman & Bl icht
100 Jericho Quadrangle
Jer icho ,  NY 1 I753
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

BERBRO INTERNATIONAL

for  Redeterminat ion of  a Def ic iency or  for
Refund of Unincorporated Business Tax under
Art ic le  23 of  the Tax Law for  the Year L977.

DECISION

with al l  br iefs to be submitted by NIay 23, 1985.

H. Eyerman, C.P.A. The Audit  Divis ion appeared

A .  L e v y ,  E s q . ,  o f  c o u n s e l ) .

Pet i t ioner,  Berbro Internat ional,  2 Fi f th Avenue, New York, New York

10011,  f i led  a  pe t i t lon  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

unincorporated business tax under Article 23 of the Tax Law for the year 1977

( F i l e  N o .  4 3 8 3 2 ) .

A hearing was held before James Hoefer,  Hearing Off icer,  at  the off ices of

World Trade Center,  New York, New York, onthe State Tax Conunission, Two

A p r i l  2 3 ,  1 9 8 5  a t  9 : 1 5  A . M . ,

Pet i t ioner  appeared by Steven

by John P.  Dugan,  Esq.  ( I rwin

ISSUE

Whether the Audit  Divis ion properly denied pet i t ioner 's claim for refund

for  the  year  L977.

FINDINGS OF FACT

1. Pet i t ioner herein, Berbro Int ,ernat ional,  t imely f i led a New York State

Partnership Return tor I977 report ing thereon unincorporated business taxable

lncome of $84,802.00. Unincorporated business tax pai.d by pet i t ioner on i ts

1977 partnership return amounted ro $4,664.00.
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2. Pet i t ioner suburi t ted to the Audit  Di.v is ion Form IT-113X, Claim for

Credit or Refund of Personal Income Tax and/or Unincorporated Business Incone

Tax. On said form pet i t ioner clairned a ful l  refund of the $4,664.00 of unincorporated

business tax paid for 1977 based on the carryback of a l97B net oPerat ing loss

to L977. Pet i t ioner 's cLaim for refund was received bv the Audit  Divis ion in

an envelope postmarked ApriL 29, 1982.

3 .  On January  31 ,  1983,  the  Aud i t  D iv is ion  den led  pe t i t ioner rs  c la im fo r

refund in ful l  on the fol lowing grounds:

"The three (3) year Statute of Limitat ions for f i l ing a
L977 refund claim based on the 1978 net operat ing loss
expired on Apri l  15, 1982. Since the envelope containing
your 1978 tax return was postmarked Apri l  15'  1982',  the
claim is not val id.

4. Pet i t ioner eonceded that i ts c lairn for refund for 1977 was f i led some

14 days late, however,  i t  maintains the refund should be al lowed due to mit igat ing

and extenuat ing circumstances. Pet i t ioner argued that in L978 Lt sustained a

loss  approx imat ing  $1 ,500,000.00 ,  tha t  l t  has  no t  ye t  fu l l y  recovered f rom sa id

loss and that to deny the 1977 cLaLm for refund is inequitable.

CONCLUSIONS OF LAW

A. That  sect ion 687(d)  of  the Tax Law, made appl icable to th is  proceeding

by  see t i on  722  o f  t he  Tax  Law,  p rov ides ,  i n  pe r t i nen t  pa r t ,  as  f o l l ows :

"Overpayment attr ibutable to net operat ing loss carryback.
A claim for credit or refund of so much of an overpayment
as is attr ibutable to the appl icat j .on to the taxpayer of a
net operat ing loss carryback shal l  be f i led within three
years from the time the return was due for the taxable year
o f  the  loss .  .  .  "

I  By le t ter  dated September 6,  1983,  the Audi t  Div is ion advised pet i t ioner
that the 1978 tax return was received in an envelope postmarked April 29,

1982 and not  Apr i l  15,  1982 as stated in  the denia l  le t ter  of  January 31 '
1 9 8 3 .
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B. That the taxable year of the loss in the instant matter was 1978.

Pet j . t ioner rs  1978 re tu rn  was due by  Apr i t  15 ,  1979 and pursuant  to  sec t , ion  687(d)

of the Tax Law, supra, a claim for refund based on the carryback of a net

opera t ing  loss  fo r  1978 urus t  be  f i led  on  or  be fore  Apr i l  15 ,  1982.  Accord ing ly '

pet i t ionerrs claim for refund for 1977, postmarked ApriL 29, L982, I i ras not t iuely

f i l e d .

C.  That  sec t ion  687(e)  o f  the  Tax  Law prov ides  tha t :

"Fai lure to f i le claim within prescr ibed period. No credit
or refund shal l  be al lowed or made, except as provided in
subsec t ion  ( f )  o f  th is  sec t ion  or  subsec t ion  (d )  o f  sec t ion
six hundred ninety,  af ter the expirat ion of the appl icable
period of l in i tat ion specif ied in this art ic le,  unless a
claim for credit  or refund is f i led by the taxpayer within
such period. Any later credi. t  shal l  be void and any later
refund erroneous. No period of l imitat ions specif ied in any
other law shal l  apply to the recovery by a taxpayer of
moneys paid in respect of taxes under this art ic le. t '

Sect ion 687(f)  and 690(d) of the Tax Law are not appl icable to the instant

matter and, furthermore, there is no provision in the Tax Law which would allow

a refund to be granted, regardless of the statute of l imitat ions, based on

mit igat ing and extenuat ing circumstances.

D. That the pet i t ion of Berbro Internat ional is denied and the not ice of

refund denial  dated January 31, 1983 is hereby sustained.

DATED: Albany, New York STATE TAX COMMISSION

AUG 21 1985

ISSIONER


