
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

for Redeterminat ion
of a Deterrninat ion
Business Tax under
fo r  the  Year  1980.

Fred

the Pet i t ion

Bates

of a Def ic iency or Revision
or Refund of Unincorporated
Art ic le 23 of the Tax Law

AFFIDAVIT OF MAILING

o f
o f
R .

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connission, that he is over 18 years of age, and that on the
10th day of July,  1985, he served the within not ice of decision by cert i f ied
mai l  upon Fred R. Bates, the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Fred R. Bates
27 Ridge Road
Cold  Spr ing  Harbor ,  NY I I724

and by deposit ing same enclosed in a postpaid properly addressed r^TraPPer in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
l0 th  day  o f  Ju ly '  1985.

that  the said addressee is  the pet i t ioner

forth on said wrapper is the last known address

Author ized to s te r  oa t
pursuant to Tax w sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Fred

of the Pet i t lon
o f
R.  Bates

says that the said addressee is the pet i t ioner
set forth on said wrapper is the last known address

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law
for  the  Year  1980.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
10th day of Ju1y, 1985, he served the withln not ice of decision by cert i f ied
mai l  upon Louis Kanter,  the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Louis Kanter
Kanter & Levenberg, P.C.
52 Broadway
Greenlawn, NY LL740

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusLve care and custody of the United States Postal
Serviee within the State of New York.

That deponent further
herein and that  the address
of  the pet i . t ioner .

Sworn to before me this
10 th  day  o f  Ju l y ,  1985 .

Pursuant



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y  ,  N E W  Y  O R K  L 2 2 2 7

July  10,  1985

Fred R.  Bates
27 Ridge Road
Cold Spring Harbor,  NY L1724

Dear  Mr .  Bates :

Please take not ice of the decision of the State Tax Couunission enclosed
herewith.

You have now exhausted your right of revlew at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Conmission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County' within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computatj.on of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / f  9,  State Campus
Albany, New York L2227
Phone i /  (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petl t ioner I  s Representat lve
Louis Kanter
Kanter  &  Levenberg ,  P .C.
52 Broadway
Greenlarnm, NY 11740
Taxing Bureauts Representat ive

c c :



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

FRED R. BATES

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the vear 1980.

o f

o f

Pet i t ioner ,  Fred R.  Bates,  27 Ri .d,ge Road,  Cold Spr ing Harbor ,  New York

LL724 ,  f i l ed  a  pe t i t i on  f o r  rede te rm ina t i on  o f  a  de f i c i ency  o r  f o r  r e fund  o f

unincorporated business tax under Ar t ic le  23 of  the Tax Law for  the year  l9B0

(Fi le  No.  45705) .

A hearing was held before Al len Caplowaith, Hearing Off icer '  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  March  19 ,  1985 a t  10 :45  A.M.  Pet i t ioner  appeared by  Lou is  Kanter ,

CPA. The Audit  Di-vis ion appeared by John P. Dugan, Esq. (Herbert  Kamrass,

Esq. ,  o f  counse l ) .  - . . , \ . :
:|:::

ISSUES

DECISION

the

o f

I .  Whether  pe t i t ioner rs  ac t iv i - t ies  as

pract lce of a profession, the income of

a rnarket ing consultant const i tuted

which is exempt from the imposition

unincorporated business tax.

I I .  Whether,  i f  pet i t ioner 's income is subject to unincorporated business

tax, he may properly al locate a port ion of such incorne to sources without the

State of New York.

FINDINGS OF FACT

1 .  F red  R .  Ba tes

business tax return for

(here inaf ter  r rpet i t ioner")  fa i led to

the  vea r  1980 .

fi le an unl-ncorporated
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2. On March 25, 1983, the Audit  Divis ion issued a Statement of Audit

Changes to  pe t i t ioner  where in  i t  he ld  h is  bus iness  ne t  p ro f i t  o f  $32,627.00

subject to the imposit l -on of unincorporated business tax on the basis that his

act iv i t ies as a market ing consultant rrconst i tute the carrying on of an unincor-

porated businesstt .  Accordingly,  a Not ice of Def ic iency was issued against

pe t i t ioner  on  June 29 ,  1983 asser t ing  un incorpora ted  bus iness  tax  o f  $905.00 ,

p e n a l t y  o f  $ 4 1 . 0 3 ,  p l u s  i n t e r e s t  o f  $ 2 4 2 . 4 0 ,  f o r  a  t o t a l  d u e  o f  $ 1 , 1 8 8 . 4 3 .

Said penalty was asserted for fai lure to f i le a declarat ion of est i rnated

unincorporated business tax pursuant to sect ion 685(c) of Art ic le 22 of the Tax

Law,  as  incorpora ted  in to  Ar t i c le  23  by  sec t ion  722(a) .

3.  Pet l t ioner  c la imed exempt ion f rom the imposi t ion of  unincorporated

business tax on the ground that  h is  act iv i t ies const i tu ted the pract ice of  a

profession.  Speci f ica l ly ,  he argued that  s ince capi ta l  was not  a mat .er ia l

income producing factor  in  h is  business,  and more than 802 of  h is  business

gross income was der ived f rom personal  serv ices which he actual ly  renderedr  h is

income is  therefore exempt f rom the imposi t ion of  sa id tax.

4.  Dur ing 1980 pet i t ioner  was engaged in business as a market ing consul tant .

His act iv i t ies consisted of  r radvis ing var ious commercia l  and industr ia l  establ ish-

ments on marketing programs, company reorganizatior.s (and) long-range planning'

s tud ies  and  resea rch t t .

5 .  Pe t i t i one r  rece i ved  a  B .A .  deg ree  f rom M idd lebu ry  CoL Iege  and  a  M .B .A .

degree from I larvard and Harvard Business School.

6.  Pr ior to becoming self-employed, pet i t ioner held several  high level

managerial  posi t ions with var ious large corporat, ions.
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7.  Al though i t  was not  formal ly  ra ised as an issue,  pet i t ioner  vaguely

indicated that  he may possib ly  be ent i t led to a l locate a por t ion of  h is  1980

business income to sources wi thout  New York State.

8.  Pet i t ioner  a l leged that  dur ing the year  at  issue h is  business income

was der ived sole ly  f rom Informat ion Science Incorporated (" ISI" )  which was

headquartered in  Montvale,  New Jersey.  i le  was assigned as an independent

consul tant  to  var ious consul t ing pro jects that  ISI  was engaged in on behal f  o f

i ts  c l ients.  ISI  prov ided pet i t ioner  wi th a cubic le on i ts  business premises

which conta ined a desk,  chai r  and te lephone.  I t  a lso provided pet i t ioner  wi th

sec re ta r i a l  se rv i ces .  IS I  compensa ted  pe t i t i one r  on  a  f ee  bas i s  a t  a  da i l y

r a t e  o f  $ 2 5 0 . 0 0 .

9 .  Du r i ng  1980 ,  pe t i t i one r t s  bus iness  ac t i v i t i es  we re  ca r r i ed  on  a t  t he

o f f i ce  ( cub i c l e )  p rov ided  by  IS I ,  h i s  bus iness  o f f i ee  s i t ua ted  i n  h i s  pe rsona l

res idence and at  the business locat , ions of  var ious c l ients of  ISI .

10.  Pet i t ionerrs business act iv i t ies as a market ing consul tant  were not

subject  to  any governmental  l j -censing requi rements.

11.  Pet i t ioner  fa i led to submit  any documentat ion wi th respect  t ,o  h is

business act iv i t ies engaged in dur ing 1980.  I Ie  a lso fa i led to submit  any

documentat ion to establ ish that  he mainta ined a bona f ide business of f ice

wi thout  the State of  New York.

CONCLUSIONS OF LAW

A. That  sect ion 703(c)  of  the Tax Law provides that :

"The pract ice of  law,  medic ine,  dent is t ry  or  archi tecture,  and

the pract ice of  any other  profession in  which capi ta l  is  not  a

material income producing factor and in which more than eighty per

centum of  the unincorporated business gross income for  the taxable
year is  der ived f rom personal  serv ices actual ly  rendered by the

indiv idual  or  members of  the par tnership or  other  ent i tyr  shal l  not

be deemed an unincorporated business.  t '  (eurphasls suppl ied)  .
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B.  That  20  NYCRR 203. I1 (b) (1 ) ( i )  de f ines  the  te rm "o ther  p ro fess ion"  as :

t t [a]ny occupat ion or vocat ion in which a professed knowledge of
some department of science or learning, gained by a prolonged course
of speciaLized instruct ion and study, is used by i ts pract ical
appl icat ion to the affairs of others, ei ther advising'  gul-ding or
teaching them, and in serving their interests or welfare in the
pract ice of an art  or science founded on i t .  The word profession
irnpl ies attainments in professional knowledge as dist inguished from
mere ski l l  and the appl icat ion of knowledge to uses for others as a
vocat ion. The performing of services deal ing with the conduct of
business i tsel f ,  including the promotion of sales or services of such
business and consult ing services, does not const i tute the pract ice of
a profess ices involve the appl icat ion of a
special ized knowledge." (ernphasis suppl ied).

C. That pet i t ionerts consult ing services during the year 1980 dealt  with

the conduct of business i tsel f .  Accordingly,  such services did not const i tute

the pract ice of a profession pursuant to sect ion 203(c) of the Tax Law and 20

N Y C R R  2 0 3 . r 1 ( b )  ( 1 )  ( i ) .

D. That pet i t ionerts consult ing services during the year 1980 const i tuted

the carrying on of an unincorporated business within the meaning and intent of

sect ion 203(a) of the Tax Law. Accordingly,  the income derived therefrom is

subject to unincorporated business tax.

E. That sect ion 707(a) of the Tax Law provides that:

r ' . . . i f  an unincorporated business is carr ied on both within and
without this state as determined under regulat ions of the tax commission,
there shal l  be al located to this state a fair  and equitable port ion
of the excess of i ts unincorporated business gross income over i ts
unincorporated business deduct ions. I f  the unincorporated business
has no regular place of business outside this state, al l  of  such
excess  sha l l  be  a l loca ted  to  th is  s ta te . r r

F. That,  in general ,  an unincorporated business is carr ied on at any

place either within or without New York State where the unincorporated business

ent i ty has a regular place of business. A regular place of business is any

bona f ide off ice, factory, warehouse or other place which is systematical ly and
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regular ly  used by the unincorporated business ent i ty  in  carry ing on i ts  business.

(20 NYCRR 207.2(a))

G. That petit ioner has fai led to sustain his burden of proof imposed

pursuant to sect ion 689(e) of Art ic le 22 of the Tax Law, as incorporated into

Art ic le 23 by sect ion 722(a),  to show that he had a regular place of business

without New York State during the year 1980. Accordingly,  pet i t ionerrs ent ire

net business income is al located to New York State.

H. That the pet i t ion of Fred R. Bates is denied and the Not ice of Def ic iency

issued June 29, 1983 is sustained together with such addit ional penalty and

interest as may be lawful ly owing.

DATED: Albany, New York

JUL 10 i985
STATE TAX COMMISSION

PRESIDENT


