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State of  New York :
s s .  :

County of Albany :

David Parchuck,  belng duly sworn,  deposes and says that  he is  an employee

of  the State Tax Couur iss ion,  that  he is  over  18 years of  age,  and that  on the

6th day of  February,  1985,  he served the wi th in not ice of  Decis ion by cer t i f ied
mai l  upon Al f red & Anne Areesr  the pet i t ioner  in  the wi th in proceeding,  by
enclos ing a t rue copy thereof  in  a securely  sealed postpaid l4 t rapper addressed
as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Alfred & Anne Arees

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  7976 & 1977.

Alfred & Anne Arees
1 6 7 0  W .  2 n d  S t .
Brooklyn, NY II223

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
6 th  day  o f  Feb rua ry ,  1985 .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the sald addressee is the pet i t ioner
forth on said wrapper is the last knorrm address

to  adm



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 6, 1985

Alfred & Anne Arees
1 6 7 0  W .  2 n d  S t .
Brooklyn, NY 11223

Dear  Mr .  &  Mrs .  Arees :

Please take not ice of the Decision of the State Tax Corunissi .on enclosed
herewith.

You have now exhausted your right of review at the adminlstrative 1evel.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State 1a2s f ,emrnission rnay be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within fron the
date  o f  th is  no t ice .

Inqulries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Bui lding i /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaufs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ALFRED AREES AND ANNE AREES

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Busj.ness Tax under
Art ic le 23 of the Tax Law for the Years 1976
and 1977.

DECISION

Peti t ioners, Al fred Arees and Anne Arees, L670 West 2nd Street,  Brooklyn,

New York LL223, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of unincorporated business tax under Article 23 of the Tax Law for the

years  L976 and 1977 (F i1e  No.  38657) .

A sma1l claims hearing was held before Allen Caplowaith, Ilearing Officer'

at the offices of the State Tax Courmisslon, Two World Trade Center, New York,

New York ,  on  June 12 ,  1984 a t  9 :15  A.M.  Pet i t ioner  A l f red  Arees  appearedg

se. The Audit  Divis ion appeared by John P. Dugan, Esq. (Angelo Scopel l i to '

E s q . r  o f  c o u n s e l ) .

ISSUES

I. l i lhether the income derived from petitioner Alfred Areesr activities as

an international book salesman and marketing consultant during the years 1976

and, L977 was exempt from the lnposition of unincorporated business tax.

I I .  Whether the oenalt ies asserted should be abated.

FINDINGS OF FACT

1. Petiti.oners, Alfred Arees and Anne Arees, tinely filed a New York

State Income Tax Resldent Return for each of the years L976 and 1977 whereon

Alfred Arees (hereinafter rrpet i t i .onerrr)  reported business income of $19r788.56



and $21r339.05 respect ively,  der ived fron his act iv i t ies as an internat ional

book salesman and market ing consultant.  Addit ional ly,  pet i t ioner reported wage

income of $21490.39 for L976 from Schocken Books, Inc.r  200 Madison Avenue, New

York City,  and $2,823.05 for 1977 fuom Grosset & Dunlap Inc.,  51 Madison

Avenue, New York City.  Pet i t ioner did not f i le an unincorporated business tax

return for ei ther vear at issue herein.

2. 0n Decembex 14, 1981, the Audit  Divis ion issued a Statement of Unincor-

porated Business Tax Audit Changes wherein petitionerrs business income and

wage income reported for each year at issue was held subject to unlncorporated

business tax. AccordingLy, a Not i-ce of Def ic iency r i las issued against Al fred

Arees and Anne Arees on Apri l  14, 1982 assert ing unincorporated business tax of

$ t , 4 9 3 . 4 0 ,  p e n a l t i e s  o f  $ 7 8 5 . 9 4 ,  p l u s  i n t e r e s t  o f  $ 6 1 7 . 6 8 ,  f o r  a  t o t a l  d u e  o f

$21897.02 ,  Sa id  pena l t ies  were  asser ted  pursuant  to  sec t i -ons  685(a) (1 ) '

085(a)(2) and 685(b) of Art ic le 22 of the Tax Law, as incorporated into Art ic le

23 by sect ion 722 of the Tax Law, for fai lure to f i le 1976 and 1977 unincorporated

business tax returns, fai lure to pay the tax determined to be due and negl igence,

respect ively.

3. During the years at i -ssue pet i- t ionerrs

and market ing of United States book products i -n

market.

4. Pet i t ionerts grounds for c laiming that

was exempt from the imposition of unincorporated

his pet i t  j .on he claimed that:

act iv i t ies deal t  lv i th  the sale

the overseas ttThi.rd Worldt'

his income for L976 and L977

business tax were vague. In

t t ln reference to paragraph 203.14 of the regulat ions'  an indivi-
dual other than one who maintains an office or employs assistants or
otherwise carries on a business shall not be deemed engaged in an
unincorporated business solely by reason of sel l ing goods, or merchan-
dise for more than one enterpr ise. My posit ion for not being engaged
in an unincorporated busj.ness is based on this premise."



-3-

Howevere during the hearing held herein petitioner argued that he is

properly ent i t led to an exemption from said tax on the basis that he was

engaged in the pract ice of a profession. I Ie claimed that " I  would l ike to be

given an exception on the ground that I function just the sane as an accountant

or lawyer. . .  and thatts the basis on which I  make my appeal. t t

5.  Pet i t ioner rendered services for thir teen (13) pr lncipals durlng 1976

and fourteen (14) pr incipals during 1977. The income derived from such pr incipals

hras comprised, inter al ia,  of  conmissions, consult ing fees, representat ion

fees, f inders fees and procurement fees.

6. Three of pet i t ionerrs major pr incipaLs during the years at issue were

as fol lows:

a. Levant Distr ibutors -  Said company was located in Beirut,
Lebanon. Pet i t ioner acted in the capacity of a purchasing agent.  He
was compensated on a commission basis based on the net volume of
purchases shipped.

b. Ao Livro Tecnico - Said company was located in Rio de
Janiero, BtazJ,L. Petitioner acted in the capacity of a purchasing
agent and was compensated on a courmission basis.

c. Grosset and Dunlap Inc. - Said company was located in New
York City.  From October 1976 to Septenber 19, 7977 pet l t ioner rrras
retalned as an International Sales and Marketing Consultant. He was
compensated on an hourly consult ing fee basis.

7. On Septenber 19, L977 r pet l t ioner rdas put on the payrol l  of  Grosset

and Drnlap Inc. This act ion was taken so1ely for the purpose of af fording

pet i t ioner the opportunity to join Grosset and Dunlap Inc.rs health insurance

plan. His activities and relationship wlth said company did not change.

Pet i t ionerrs rrwagett  j .ncome derived from Grosset and Dunlap Inc. dur ing 1977 was

held subject to unincorporated business tax.

8. The record is devoid of infornation with respect to the nature of

services rendered for Schocken Books, Inc. dur ing I976, Pet i t ionerfs t twagett
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income derived from Schocken Books, Inc. during L976 was held subject to

unincorporated business tax.

9. Pet i t ionerrs pr incipals exercised l i t t le control  over his act iv i t ies

other than to direct him as to whi-ch books to purchase, what price to pay and

how to handle bi l l ing and shipping. With respect to direct ion and control ,

pet i t ioner test i f ied that rrcertainly I  am under my own control  and supervision'

except to the extent that I am governed and guided by the clients who have

arranged f  or my servi-cesrt .

10. Petitioner readily adurltted that he r,ras a self-enployed individual.

He testified that he trbecame self-employed on November 5, I975tt and thar "the

fact that I  was self-enployed is sonething I  am proud of.  I  dontt  deny i t .  I

asser t  i t r r .

11. Pet i t ionerts sole off ice was maintained in his personal residence. He

argued that rras a self-employed person I am entitled to have ny office in ny

houet t .

L2. Pet i t ionerts act iv i t ies did not requi-re l icensing from any governnental

body or authority. There hrere no educational requirements for engaging in such

ac t iv i t ies .

13. Pet i t ioner requested that the penalt ies asserted be waived. However '

no cause, reasonable or otherwiser was shor,m as to why the violations for which

the penalt ies were asserted occurred.

14. Anne Arees was a housewife during the years at issue herein. The

hearing record gives no indication that she was carrying on an unincorporated

bus iness .
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CONCLUSIONS OF LAW

A.  That  pe t i t ioner fs  re l iance on  20  NYCRR 203.14(a)  i s  i l l  p laced (See

Finding of Fact r t4rr ,  supra).  Sj-nce he regulary carr ied on a business and

readily adnitted to being a self-employed individual during the years at issue

herei-n, said regulat ion is not appl icable.

B. That sect ion 703(c) of the Tax Law provides that:

rrThe pract ice of 1aw, medicine, dent istry or archi tecture, and
the pract ice of any other profession in which capital  is not a
material income producing factor and in which more than eighty per
centum of the unincorporated business gross income for the taxable
year is derived fron personal services actually rendered by the
individual or the members of the partnership or other entity, shall
not be deemed an unincorporated business.r l

C. That the term rrother professionrr within the neaning of sect ion 703(c)

of the Tax Law requires a showing that,  t r the service rendered.. .  requires

knowledge of an advanced type in a given field of science or learning gained by

a prolonged course of speciaLized instruct ion and study",  (Uatt . t  
" f  

f t "" t  *

Procacc ino ,  39  N.Y.  2d ,258,  262,  c i - t lng  Peop le  ex  re l .  Tower  v .  S ta te  Tax  Comn. r

282 N.Y.  407,  472) ,

D. That pet i t i -onerrs act iv i t ies during I976 and L977 did not const i tute

the pract ice of a profession within the meaning and intent of  sect lon 703(c) of

the Tax Law.

E. That pet l t ionerrs act iv i t ies as an internat ional book salesman and

marketing consultant constituted the catrying on of an unincorporated business

pursuant to section 703(a) of the Tax Law. Accordingly, his income derived

therefrom is subject to the unincorporated busj-ness tax pursuant to sect ion

701(a) of the Tax Law.



-6 -

F. That the penalt ies asserted may not be abated slnce pet i t ioner has

fai led to establ ish that the violat ions for which the penalt ies were asserted

were due to reasonable cause rather than to wi11fu1 neglect.

G. That the name Anne Arees is to be removed from the Notice of Deficiency

since she did not carry on an unincorporated business during the years at

i ssue.

H. That the pet i t ion of Al fred

for the removal of  Mrs. Areest name,

1982 is sustained together with such

be lawfully owing.

DATED: Albany, New York

FEB N 6 1985

Arees and Anne Arees is denied and except

the Not ice of Def ic iency dated Aprl l  14,

additional- penalties and interest as may

STATE TAX COMMISSION

PRESIDENT

COMMISSI


