
STATB OT NEW YORK

STATE TAX CO}O{ISSIOIT

In the Matter of the Petition
o f

George C. & I le len T. Reeve

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Article 23 of the Tax law for
the Year 1978.

That deponent further says
herein and that the address set
of the pet i t , ioner.

Sworn to before me this
9tb day of November, 7984.

AI'FIDAVIT OF TfAIIII$G

that the said addressee is the pet i t ioner
forth on said wrapper is the last known addrees

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an eutrrloyee
of the State Tax Commissidn, that he i6 over 18 years of age, and that on the
9th day of November, 1984, he served the *ithin notice of Decision by certified
mai l  upon George C. & Helen T. ReevE, the pet i t ioners in the within proceeding,
by enclosing a true cotrry thereof in a secureLy sealed postpaid wrapper
addressed as  fo l lows:

George C. & Helen T. Reeve
Main Rd.
Aquebogue, NY 11933

and by depositing sdme enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

nister oaths
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the l{atter of the Petition
o f

George C. & I{elen T. Reeve
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Article 23 of the Tax law fot
the Year 7978.

State of New York ]
s s .  :

Count$ of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Wil l iam F. Bates, the representat ive of the pet i t ioners in the within
proceeding'  by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Wil l iam F. Bates
456 Gr i f f ing  Ave. ,  P .0 .  Box  389
Riverhead, NY 11901.

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
$ervice within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the repre$entative of the petitioner.

Sworn to before me this
9th day of November, 7984.

r ized to
pursuant to Tax

ster oaths
sec t ion  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 7984

George C. & Helen T. Reeve
Main Rd.
Aquebogue, NY 11933

Dear  Mr ,  &  Mrs .  Reeve:

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 &,722 of the Tax law, a proceeding in court  to
review an adverse decision by the State Tax Comnission may be instituted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building l/9, State Campus
Albany, New York L2227
Phone lf (518) 457-207a

Very t.ruly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Wil l iam F. Bates
456 Gr i f f ing  Ave. ,  P .0 .  Box  389
Riverhead, NY 11901
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

GEORGE C. REEVE AND HELEN T. REEVE

for  Redeterminat ion of  a Def ic iency or  for
Refund of Unincorporated Business Tax under
Art ic le  23 of  the Tax Law for  the Year L978.

DECISION

Peti t ioners, George C. Reeve and l le len T. Reeve, Main Road, Aquebogue, New

York 11933, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of uni-ncorporated business tax under Article 23 of the Tax Law for the year

1 9 7 8  ( F i l e  N o .  3 6 0 6 0 ) .

Petitioners have waived a hearing and submit thej-r case for decision based

on the ent ire f i le.  After due consi-derat ion of the f i1e, the Comtission

renders the fol lowing decision.

ISSUE

Whether the gain realLzed by petitioners on the sale of development rights

to certain farmland constitutes unincorporated business gross income within the

meaning of sect i -on 705(a) of the Tax Law and is subject to unincorporated

business tax.

FINDINGS OF FACT

1. Pet i t ioners, George C. Reeve and Helen T. Reever husband and wife,

tinely filed a joint New York State Income Tax Resident Return (Form TT-20I/208)

and peti.tioner George C. Reeve filed a New York State Unincorporated Business

Tax Return (Form LT-202) for 1978. "Farmer" and 'rfarming" were listed under

the headings troccupat ionrr and t tk ind of businesstt ,  respect ively,  on these
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returns. Schedule D (t 'Capital  Gains and Lossesrr)  at tached to pet i t ionersf

income tax return reflected a long-term capital gain in the amount of

$189r665.00, der ived from the sale of development r ights on certain land

orrned by Mr. Reeve.

2. On Septenrber 10, 1981, the Audit  Divis ion issued two not ices of

def ic iency to pet i t ioners assert ing addit j -onal tax due for 1978 in the amounts

o f  $3 ,664.36  and $3 ,042.18 ,  p lus  in te res t ,  A  Sta tement  o f  Aud i t  Changes

previously issued to pet i t ioners on June 1, 1981 explained that the former

amount ($3r664.36) represented minj-mum income tax asserted as due on i tems of

tax preference (the port ion of the aforementioned long-term capital  gain not

subject to New York personal income tax),  whi le the lat ter amount ($3r042.18)

represented unincorporated business tax asserted as due on the sale of the

development ri-ghts.

3. By a let ter f rom pet i t ionersr then duly-appointed representat iver

dated December 4, 1981, pet i t ioners conceded and did not contest the minimum

income tax asserted as due. Accordingly, the only item at issue involves the

Audit  Divis ionrs assert ion that unincorporated business tax in the amount of

$31042.18 is properly due on the sale of the development r ights.

4. In L962, pet i t ioner George C. Reeve acquired, v ia a gi f t  f rom his

fat,her,  a parcel of  land eonsist ing of approximately 84 acres, located in the

Haml.et of Aquebogue, Town of Riverhead, Suffolk County, New York. Fron 1962 to

the present,  Mr. Reeve has used his property cont inuously and exclusively for

farming purposes, more specif ical ly using the fert i le part  of  the property,

approximately 60 acres, for crop product ion. Comencing in or about L974 or

L975, Mr. Reeve rented addit ional land on which he raised crops. The amount

of land he rented was inc:reased each vear thereafter unt i l  about 1980' whereafter



-3 -

the amount of farmland rerrted and crop production levels have remained approxi-

mately constant.  
l

5.  On or about Novennber 29, L977, Mr. Reeve entered into a contract of

sal-e with Suffolk County whereby Mr. Reeve agreed to transfer to Suffolk County

the development r ights to approxinately 71 acres of his land. The total  pr ice

paid by Suffolk County for purchase of the development.  r ights was $23I 1764.36.

This amount hras based upon a value of $3r263.00 per acre for the development

r ights,  which is the di f ference between the propertyts fair  market development

va lue  ($4 ,132.00  per  acre) t  and i t s  fa i r  marke t  fa rm va lue  ($869.00  per  acre) ,

such f igures being determjlned upon appraisals of the property.

6. The sale closed on May 25, L978, with Mr. Reeve receivi-ng $106,764.36

at closing and $1251000.00 on or about November 2, 1978. Mr. Reeve al located

$42,099.00  ou t  o f  the  lan< l rs  $65,000.00  bas ls  to  the  deve lopment  r igh ts  so1d,

thus result ing i -n the reported long-term capital  gain of $189r665.00.

7. Paragraph 2 of the contract of  sale between Mr. Reeve and Suffolk

County def ined the term rrdevelopment r ightr t  as fol lows:

r ' [ t ]he permanent leg:r l  interest and r ight to permit ,  require to (sic)
restr ict  the use of the premises exclusively for agr icul tural  produc-
t ion as that term is present ly def ined in 5301 of the New York State
Agricultural and Marlcets Law,
the use of the premir;es for any purposes other than agricultural
@ the
sel ler shal l  be deemed to have covenanted and agreed that the sel ler,
and the heirs,  legal representat ives, successors and assigns of the
sel ler,  shal l  only use the premises on and after the date of del ivery
of the instrument of conveyance to the County of Suffolk for the
purpose of such agricultural" production. Such covenant shall run
with the land j-n perpetui ty.rr  (Enphasis added.)

I  
Mr. Reeve's crop product i-on consists of (approxinately) 100 acres of

potatoes, 100 acres of cabbage and caul i f lower, 30 acres of sweet corn'  10
acres of grain and 20 acres of mlscel laneous vegetables.
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CONCLUSIONS OF LAW

A. That,  dur ing the year at issue herein, sect ion 701(a) of the Tax Law

i-mposed a tax upon the uni.ncorporated buslness taxable income of every unincor-

porated business whol ly or part ly carr ied on within New York State. Sect ion

705(a) of the Tax Law provided, in part ,  as fol lows:

ttGeneral. -- Unincorporated business gross income of an unincor-
porated business means the sum of the items of income and gain of the
business, of whatever ki-nd and in whatever forn paid, includible in
gross income for the taxable year for federal income tax purposes,
including lncome and gain from any property employed in the business,
or from l iquidat ion of the business, or f rom col lect ion of instal lment
obl igat ions of the business, with the nodif icat ions specif ied in this
sec t ion .  r r

B. That regulat ions in effect dur ing the year at issue and pertaining to

the above-noted statutory section provi-de, in pertj-nent part' as follows:

t t . . . the unincorporated business gross income of an unincorporated
business engaged j-n or being liquidated by an individual or unincorporated
entity means the sum of the items of income and gain (of whatever
kind and in whatever form paid) which are includible in the gross
income of the individual or unincorporated entity for Federal income
tax purposes for the taxable year and whj-ch are derived from the
carryi.ng on or liquidation of the business or from any source whatever
connected therewith, including, without limitatlon, income and gain

(a) from any property of the individual or unincorporated
ent i ty,  or a member thereof,  employed in the business,

(b) from l iquidat ion of the business or dlsposit ion of the
assets thereof or

(c) f rom col lect ion or other disposit ion of instal lment obl iga-
tions of the business without regard to when such obligations rf,ere
acgu i red . "  (20  NYCRR 205.1) .

C. That the property upon which Mr. Reeve conducted his farmingr consisting

of i ts corporeal existence together with al l  of  those incorporeal r ights and

interests included therein, was clear ly enployed in his farming business. His

use of the land was obviously integral to the conduct of this business. That
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Mr. Reeve chose to sell one of the many rights forming a part of his ownership

interest,  in the property does not mean the gain derived therefron did not ar ise

out of property employed in Mr. Reevers unincorporated business. To the contrary '

such sale const i tuted a part ial  disposit ion of an asset employed in the business

[20 NYCRR 205.I ]  Furthermore, there is no support  for an assert ion that Mr.

Reeve ei-ther acquired or held the land as an investment for its potential

development value. To the contrary, such property has always been employed in

Mr. Reevers farming business. Accordj.ngly, the gain from the sale of development

rights in the property employed j-n Mr. Reevers unincorporated business was

properly subject to the imposition of unincorporated business tax.

D. That the pet i t ion of George C. Reeve and Helen T. Reeve is hereby

denied and the Not lce of Def ic iency dated Septenber 10, 1981 assert ing unincor-

porated business tax due in the anount of $3r042.L8 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

N0v 0 91984 -Qoa+r'ie*@ &-a-
PRESIDENT


