
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Edgar  J .  M i l le r

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the  Years  1975 & 1976.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
25th day of  May,  1984.

MFIDAVIT OF MAII,ING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York i

county  o f  A lbany  ]  
t " ' t

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Edgar J.  Mi l ler,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Edgar J .  Mi l ler
708 W. lake Dr .
Canandaigua, NY L4424

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and cusLody of the United States Postal
Service within the State of New York.
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STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Edgar  J .  M i l le r

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1975 & 7976.

John R. Kennedy
Harkness & Kennedy
20 Gorham St.
Canandaigua, NY L4424

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

State of New York ]
s s . :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 1'984, he served the within not ice of Decision by cert i f ied
mail upon John R. Kennedy, the representative of the petilioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

AFFIDAVIT OF MAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
25th day of May, 1984.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

YIay 25, 7984

Edgar  J .  Mi l ler
708 I,r7. lake Dr.
Canandaigua, NY 14424

Dear  Mr .  Mi l le r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nor+ exhausted your right. of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - I i t igation Unit
Building / i9, State Campus
Albany, New York 72227
Phone l l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
John R. Kennedy
Harkness & Kennedy
20 Gorham St.
Canandaigua, NY 14424
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EDGAR J. MILLER

for Redetermination of a Deficiency or for
Refund of Unincorporated Busi-ness Tax under
Art ic le 23 of the Tax Law for the Years 1975
and, 1976.

DECISION

Peti t ioner,  Edgar J.  Mi l ler,  7OB West Lake Drive, Canandaigua, New York

L4424, f l led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the years 1975

and 1976 (Fi1e No. 33397).

A snall claims hearing was held before James lloefer, Hearing Offlcer, at

the off ices of the State Tax Coumission, 1 Marine Midland PLaza, Room 1300'

Rochester,  New York, on Tuesday, November 1, 1983 at 1:15 P.M. Pet i t ioner

appeared by Harkness & Kennedy (John R. Kennedy, Esq.,  of  counsel) .  The Audit

Dlvis ion appeared by John P. Dugan, Esq. (Thonas Sacca, Esq.,  of  counsel) .

ISSUE

tlhether the income generated fron petitionerrs activities as an agent for

the Mutual of Onaha Insurance Company was done so i.n the capacity of an independent

contractor subject to unincorporated business tax or that of an employee exempt

from sai.d tax.

FINDINGS OF FACT

t. Pet i t i .oner herei .n,  Edgar J.  Mi l lerr  t imely f i led New York State

resident income tax returns for the years 1975 and 1976. 0n said returns
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pet i t ioner  repor t ,ed  bus iness  income o f  $40,601.65  fo r  L975 and $43,276.43  fo r

L97 6 .

2. On March 5, 1981, the Audlt  Dlvis ion issued a Not ice of Def ic iency to

pet i t loner for the years 1975 and L976, assert ing that $575.64 of personal

income tax and $31711.29 of unincorporated business tax was due, for a total  of

$4 ,286.93 .  Pet i t loner  does  no t  con tes t  the  $575.64  o f  persona l  income tax

asserted due in the Not ice of Def ieiency and, therefore, same wi l l  not be

addressed hereinafEer.  The unincorporated business tax ! ' ras assessed based on

the Audit  Divls ionrs assert ion that the income generated from pet i t ionerrs

ac t iv i t ies  as  a  t t . . .1 i fe  lnsurance broker . . . t t  was  sub jec t  to  un incorpora ted

busi.ness tax.

3. During the years at issue petitioner was a career agent for the Mutual

of Onaha Insurance Company (hereinafter 'rMutual"). As a sollciting agent for

Mutual, petitioner nas prinarlly responsible for the sale of health and acci.dent

insurance, life insurance and mutual funds to individual clients. Pursuant to

a career contract dated JuLy 27, 1962, pet i t ioner r i las Limlted to the sale of

only those products carried by Mutual or its partially or wholly owned subsi-

diaries. Mr. Miller was compensated by Mutual solely on a cornmission basls.

4. Petitioner was required to submlt to his general agent weekly field

progress reports detal l ing the number of potent ial-  cLlents he contacted during

the week, the number of clients actually visited and to whom sal-es presentatlons

were made and the number of pol ic ies sold. In the sol ic i tat ion of sales

pet, i t loner hras required to use Mutualts prepared sales presentat ion. Pet i t , ioner

was al-so requi.red to at.t,end weekly sales meetings with his general agent and

the general agent also contacted petitioner every day via telephone to check on
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the results of pet i t ioner 's actLvi t les the previous day and to f ind out what

petitioner had planned for the current day.

5. During the years at issue petltioner was included in the general

agent 's group health,  disabi l l ty and Li fe insurance p1ans. Said plans were

funded approximately two-thirds by the general agent and one-third by petitioner.

Petitj.oner also partLcipated in a deferred compensation plan maintained and

funded by Mutual.

6. Both Mutual and petit.ionerts general agent established mi.nimum sales

quotas which pet i t ioner was required to meet.  I f  said quotas were not met '

petitioner would first be requi-red to contribute more extenslvely to the group

health, disability and life insurance plans malntained by the general agent

and, second, his renewal commissions and the amount of his deferred compensation

would be reduced or forfei ted al together.

7. Pursuant to the career contract with Mutual,  pet i t ionerts sales

territory was limited to an eight county area located in central New York

State. The general  agent provided pet i t ioner with off ice space' telephone

service and secretarial help on its premises, without charge. Ilowever, because

the general  agentfs premises lrere located on the extreme fr inge of pet i t ionerts

sales terr i tory (and pet i t ioner l ived more central ly in said terr i tory) Pet i t loner

worked out of his home and received a monthly stipend of $150 from the general

agent to offset business expenses and overhead. Pet l t ioner also occasional ly

employed his wife and daughter on a part-time basis to perform clerical tasks.

Pet i t ioner hired no sales assistants.

8. Pet l t ioner reported the net prof i t  generated from his sales act iv l t ies

for Mutual on Federal  Schedle C, Prof i t  or (Loss) From Business or Profession.

In eomputing net prof i t ,  pet i t ioner,  for the year 1975, claimed total  buslness
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deduct ions  o f  $10,818.57  and,  fo r  the  year  L976,  c la imed to ta l  bus iness  deduct ions

o f  $ 9 , 3 9 3 . 9 5 .

9. Mutual did not deduct any Federal ,  New York State or Soclal  Securi ty

taxes from the compensat ion paid to pet i t ioner.  For each of the yeats at i -ssue

pet i t ioner claimed a deduct ion for contr ibut ions made to a sel f  enployed

ret i rement plan.

10. The career contract which pet i t ioner executed with Mutual provided

that no provision of said contract was to be construed to create an employee/

employer relat ionship and that pet i t ioner was free to use his own judgment as

to the persons he wished to sol lc i t  and the t ime, place, manner and amount of

such sol ic i tat ion. An addendum to the career contract,  also dated Ju,Ly 27,

L962, provided that pet i t ioner was required to pay to his general  agent f ixed

amounts for the furnishi.ng by the general agent of such things as sal-es material,

of f j .ce or desk space, telephone services, stat ionery and visual sales aids.

The addendurn further provided that petitioner was not required to attend sal-es

meetings or training schools nor was he required to learn or sel- l  f ron a sales

t rack .

The aforementioned provisions contained in the career contract and the

addendum were contradicted by the provisions contained in a training agreement.

Said training agreementr also dated JuLy 27, 1962, riras a supplement to and made

part  of  the career contract.  The training agreement provided that pet i t ioner

was required to attend pre-school ing sessions, the nat ional-  sales training

school,  l -earn and use without deviat ion the prescr ibed sal-es technique, complete

weekly f ie ld Progress reports and meet minimuu quotas with respect to the

number of clients contacted each week and the number of compl-ete sales presentatl-ons

made each week.
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CONCLUSIONS OF LAI.I

A. That the provisions contained in the career contract and the addendum'

as outlined in the first paragraph of Finding of Fact "10", -9gg., are not

representat lve of pet i t ionerrs true working rel-at ionshlp wlth Mutual.  That the

record herein supports that pet j - t ioner was required to use a prescr ibed sales

technique, make detailed weekly reports to hls general agent, ttas limited to

the sale of only those types of insurance carrled by Mutual-, attend weekly

sales meetings with his general agent, had to meet minimum sales quotas and

participated in both insurance plans (provided by the general agent) and a

deferred compensat ion plan (provlded by Mutual) .

B. That Mutual exercised suff ic ient direct ion and control  over pet i t lonerrs

activities as to consider him an employee exempt from unincorporated business

tax wlthin Ehe meaning and intent of section 703(b) of the Tax Law and 20 NYCRR

2 0 3 . 1 0 .

C. That the pet i t ion of Edgar J.  Mi l1er is granted and that the Audit

Dj.v is ion is directed to nodify the Not ice of Def ic iency dated March 5, 1981 by

delet ing therefrom the unincorporated business tax of $3'711.29 plus any

interest charges applicable to saj.d unincorporated business tax.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 5 1984
PRESIDENT


