
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

A l len  C.  Mi l le r AI'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 7974 - 7976.

State of New York

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon A l len  C.  Mi l le r ,  Sr . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Al len  C .  M i l l e r ,  S r .
Old Barrington Rd.
Hollowvil le, NY 12530

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address seL
of  the  pe t i t ioner .

Sworn to before me this
18th day of January, 7984.

Pet i t ion

,  S r .

lhat the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authorized to administer oaths

l

t



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

A l l e n  C .  M i l l e r ,  S r .

for Redetenninat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the  Years  7974 -  1976.

AFFIDAVIT OF MAIIING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Al len C. Mi l ler,  the representat ive of the pet i t ioner in the within
proceedinS' hV enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Al len C.  Mi l ler
542 Warren St .
Hudson, NY 12534

and by deposit ing
post  o f f ice under
Service within the

That deponent
of the petit ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
Lhe exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representative
herein and that the address set. forth on said wrapper is the

of the representative of the petit ioner.

Sworn to before me this
l8th day of January, 1984

Authorized t .o administer oaths



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, 1984

Al len C.  l f i l le r ,  Sr .
01d Barrington Rd.
Hol lowvi l le ,  NY 12530

D e a r  M r .  M i l l e r :

P]ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) IZZ of the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review aL Lhe administrat ive level.
Tax Law, a proceeding in court  to review an
Commission may be inst i tuted only under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building if9, State Campus
Albany, New York 12227
Phone l/  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representat ive
Al len C.  Mi l ler
542 Warren St.
Hudson, NY 12534
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

O I

ALLEN C. MILLER, SR.

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1974
through L976.

DECISION

Peti t ioner,  A1-1en C. Mi l ler,  Sr. ,  Old Barr ington Road, Hol lowvi l le,  New

York 12530, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of unincorporated business tax under Article 23 of the Tax Law for the years

L974 ttrxougt, 1976 (File No. 295L6).

A small cl-aims hearing was held before Charles Reynolds, Ilearing Officer,

at the off ices of the State Tax Comnission, Bui l -ding i l9,  State Campus, Albany,

New York ,  on  JuLy  27 ,  1983 a t  1 :15  P.M.  Pet i t ioner  appeared by  A l len  C.

Mil ler,  Jr. ,  Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. (James Del la

P o r t a ,  E s q . ,  o f  c o u n s e l - ) .

ISSUE

Whether petitioner maintalned a regular place of buslness outside New York

State thus ent i t l ing him to al locate his business income.

FINDINGS OF FACT

1 .

Changes

were not

because

subj ect

On September 14, 1978, the Audit  Divis ion issued a Statement of Audit

to pet i t ioner on the grounds that farm losses claimed by pet i t ioner

allowable since petitionerts wife was the or'ilner of the farm and

income derived from his activities as a sales representative was held

to unincorporated business tax. An allowance was made due to overpayment
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of penalty under sect ion 685(c) of the Tax Law. Said statement proposed

personal income tax, minimum income tax and unincorporated business tax due of

$4'249.80, eredit  due to overpayment of penalty,  pursuant to sect ion 685(c) of

the Tax Law, and interest for a net due of $S,014.09. On December 1, 1978,

a revised Statement of Audit Changes was issued to petitioner proposing unlncor-

porated busi-ness tax due of $2 1742.03,1 credit  due to overpayment of penalty,

and interest for a total  due of $3,294.15. The decrease in tax was due, in

part ,  to the al l -owance of farm losses for each of the years L974 through 1976.

AecordingLy, a Not ice of Def ic iency was issued on Apri l -  10, L979, assert ing tax

due of $2,662.92, credit  due to overpa)rment of penalty,  and interest for a

balance due of $3,374.15. The diserepancy between the tax shown due on the

Notice of Deflciency and the tax shornm due on the revised Statement of Audit

Changes appears to be the credit due to overpayment of the 685(c) penalty for

1 9 7 5  a n d ,  1 9 7 6  o t  $ 7 9 . 1 1 .

2. For the years in issue, Al len C. Mi l ler,  Sr.  (hereinafter rrpet i t ioner")

htas an outside salesman for Lee Lime Corporation ("Leet') which was located in

Lee, Massachusetts.  He also worked for other pr incipals sel l ing non-competing

li-nes to the same customers he serviced for Lee who permitted him to do this

because of expenses he incurred on their behalf which r^rere not reimbursed.

Petitioner sold lawn and garden products and other products on behalf of his

pr inci-pals,

3. Pet. i t ioner \ , ras paid on a commission basis by his pr i-ncipals.  I {e

asserted that he worked for Lee approximately eighty percent of the time and

1 Th. record
income tax from
Defic iency.

is  vo id as to
the rev ised

the omiss ion of  personal
Statement of Audit Changes

Lncome tax and minirnum
and the Notice of
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that sixty percent of his income from said firm was derived from sales efforts

conducted without New York State.

4. Pet.it.ioner submitted a schedule showing total gross sales income was

dertved from the following companies during t,he years in issue:

Company 1974 1975 7976

Mason Mix  $  2 ,152.60
J o v a  B i r c h  $  S , 6 t : . S 9  $  3 , 3 1 9 . 6 0  3 , 2 7 L . 5 L
N a s s a v  B i r c h  7 5 5 . 0 0  8 5 8 . 7 5  3 6 8 . 5 0
P f i z e r ,  I n c .  I , 2 2 5 . 4 4  3 , 8 2 4 . 6 8  1 , 8 1 1 . 7 5
S c r a t c h  P a d  6 7 . 5 5  6 7 . 7 5
P  &  M  B i r c h  3 , 6 4 7 . 1 4  2 , 2 8 8 . 9 9  4 , 8 6 8 . 2 L
C o n t e c h  3 , 8 8 9 . 5 3  4 , 2 4 5 . 6 3
P r o s o c o  8 4 6 . 4 9  1 , 5 0 7 . 8 7
O t h e r  L , I 5 6 . 4 2  2 , 7 5 5 . 5 9
L e e  L i m e  3 3 , 6 3 3 . 2 9  3 3 , 4 3 6 . 0 5  3 2 , 7 L 7 . 6 0 .

rotal ffi S@ioT9' FSFE:B "

Leers 7" of Tot.aL 67.3i4 68.47" 60.L7"

Petitioner applied the above percentages to total income (net income from

business less farm losses as shown on the Statement of Audit Changes dated

December 1, I97B) for each year to arr ive at the net income from Lee:

N e t  I n c o m e  $ 2 5 , 7 3 2 . 0 0  $ 2 4 , 4 6 4 , 0 0  $ 2 9 , 5 5 2 . 0 0
L e e r s  %  o f  T o t a L  6 7 . 3  6 8 . 4  6 0 . 1
Net rncome from Lee mff6,5 ffi ffi60'7t

The net income from Lee was then nultiplied by the folLowing percentages in

order to determine Lee sales attributable to Connecticut and New Jersey:

Net Income from Lee
Allocation Percentages
for  Connect icut  & New Jersey
Sales at t r ibutable to Connect icut
& New Jersey $

The out-of-state percentages computed by

materials for 1974 on a weighted average

7 ,238 .5 r $  7 ,429 .6L

pet i t ioner were based

for the period January

$r7 ,3 r7 .63

41 .  B

$16 ,733 .37

44 .4

$L7  , 7  60  . 7  5

44 .0

$  7 ,8L4 .73

on tonnage of

through September

2

o f
can

The amounts shown in the 1976 colurnn add up to $49,52L.38. The di f ference
$4,276.95 could not be found in the schedules submitted by pet i t ioner and i t
only be assumed that said amount was erroneously omitted.



-4-

of L973 and October through December of 1974. The percentage for 1975 was also

based on tonnage of materials and was for the nine month period January to

September of L975. For 1976, the pereentage was computed by taking an average

of the tonnage of mater ial  for the periods October,  L974 to September, 1975 and

Malr 1978 to Apri l ,  L979. Pet i t ioner asserted that the amounts for 1976 were

not available and that years 1978 and L979 were substituted si-nce his income and

act iv i t ies for said years were simi lar to 1976.

5. Pet i t ioner r{as assigned specif ic terr i tor ies covering Putnam, Rockl-and,

Westchester,  Long Island, New York City,  Connect icut and certain count ies in

northern New Jersey. He sold the entire l-l-ne of Lee products in each of these

ter r i to r ies .

6. Pet i t ionerrs funct lons incl-uded sol- ic i t ing accounts in his areas,

performing development,al activities, calling on archj-tects and contractors to

develop uses for products, revlewing sales reports,  credit  and col lect lon

act iv i t ies, sales promotion and preparing specif icat ions.

7. Pet i t ioner serviced approximately 300 to 400 accounts, most of which

were located in major metropol i tan areas.

B. Pet i t ioner was at the Lee off ice in Massachusetts once a week. I{hi l -e

there, he had meetings with the president and vice president.  The discussions

involved condit ion of accounts, sales strategy, construct ion appl icat ions,

trade show preparat ion and col lect ion of past-due accounts.

9. Petitioner would oft,en pick up samples provided by Lee and travel to

speeific areas using his own car. tle would either phone in orders from his

cl ientfs plaee of business or he would f i l l  then out,  at  the Lee plant when he

was there in person. This represented a very smal l  percentage of the total

orders obtained by pet i t ioner.  Pet i t ioner 's account,  was credited whenever a
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customer in his territory would either phone in or writ.e in an order to the Lee

offj.ce. Approximately seventy-five percent of al-l written orders came directly

fron customers.

10. When pet i t ioner was at the off ice of Lee he was provided wlth a desk,

which was also used by other Lee salesmen, and a company secretary \,tho was

employed by Lee. Peti.tioner maint,ained a file in the office in which he kept

some correspondence and sales orders.

11. Pet i t , ioner made phone ca1ls at the Lee off ice sett ing up some of his

appointments with customers. The vice president would call hinr at home to tell

him where to go the next day, what accounts to call on and the territory to be

visi ted. The vice president would frequent ly accompany him on such tr iPs.

L2. Several times a year, petitioner would meet r^rith customers at the Lee

plant.  Pet i t ionerrs cl ients did not cal l  hirn at his residence nor did they

v is i t  h im there .

13. Pet i t ioner asserted that he did not naintain an off ice in New Jersey

or in Connect icut.

14. Pet i t ioner concedes that he Ls l iable for the unincorporated business

t,ax but asserts that he is entit,led to allocate his net business income to

sources within and without New York since he naintained a regular place of

business outside this state at the Lee plant in Massachusetts within the

meaning of section 707 of the Tax Law.

CONCLUSIONS OF LAW

A. That 20 NYCRR 207.2(a) provides:

"In general, an unincorporated business is carried on at any
place either within or without New York State where the unincorporated
business ent i ty has a regular place of business.. .  A regular place
of business is any bona f ide off ice, factory \rarehouse or other place
which is systematically and'regularly used by the unincorporated business
ent i ty in carrying on i t .s business.. .
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(b) . . .An unincorporated business ent i ty does not have a regular
place of business outside this State merely because sales may be made
to, or services performed for or on behalf  of ,  persons or corporat ions
l o c a t e d  w i t h o u t  t h e  S t a t e . . . t ' .

B. That pet i t ioner did not maintain a regular place of business outside

New York State where his buslness affairs were systematical-ly and regularly

carried on within the meaning and intent of section 707 (a) of the Tax Law

(Matter of Giordano v. State Tax Commission, 52 L,D.zd 69I,  Mot for lv t ,o app

den 40 N.Y.2d 803; Pet i t ion of Al1en Bindler and Kathleen Bindler,  State Tax

Commiss ion ,  Januar !  L7 ,  1973) .

C. That the pet i t ion of Al len C.

Defic iency issued on Apri l  10, L979 is

interest which may be lawfully owing.

DATED: Albany, New York

JAN 1 8 1984

Mil ler,  Sr.  is denied and the Not ice of

sustained, together with such addit ional

STATE TAX COMMISSION

PRESIDENT


