
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Abe J. l ieber

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Art ic le 23 af the Tax law for
the  Years  1974 & 1975.

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and thaL the address set
of the pet iLioner.

Sworn to before me this
31s t  day  o f  January ,  1984.

AFFIDAVIT OF MAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of January, 1984, he served the vr i thin not ice of Decision by cert i f ied
mai l  upon Abe J. Lieber,  the pet i t ioner in Lhe within proceeding, by enclosing
a Lrue copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Abe J. l ieber
c /o  A lan  C.  Win ick
Win ick  &  R ich ,  4 t  E .  60rh  Sr .
New York. NY I0A22
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In the Matter the Petition

l ieberAbe AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Years  1974 & 1975.

State of Nevr York ]
s s .  :

County of Albany l

David Parchuck, being duly svrorn, deposes and says thaL he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31sL day of January, 7984, he served the within not ice of Decision by cert i f ied
mail upon Alan C. Idinick, the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Alan C. Winick
Winick & Rich
41 E.  60 th  s r .
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said rdrapper is the
last known address of the representat ive of the pet i t ioner.
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31s t  day  o f  January ,  1984.
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pursuant t.o Tax



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

January 31, L984

Abe J. l ieber
c/o Alan C. Idinick
ir l inick & Rich, 41 B. 60rh Sr.
New York, NY nA22

Dear  Mr .  L ieber :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of Lhe Tax law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be instituted only
under Article 78 of the Civil Practice Law and Rules, and must be corunenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
r,r i th this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building {t'9, State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionert  s Representat ive
Alan C. hl in ick
Winick & Rich
41 E.  60 th  s r .
New York, NY 10022
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

ABE J. LIEBER

for Redetermination of a Deficlency or for
Refund of Unincorporated Business Tax under
Artlcl-e 23 of the Tax Law for the Years 1974
and 1975.

DECISION

Peti t ioner,  Abe J. Lieber,  14331 Hughes Lane, Dal las, Texas 75240' f i led a

petition for redetermination of a deficiency or for refund of unincorporated

business tax under Articl-e 23 of the Tax Law for the years L974 and 1975 (Fil-e

No. 24692).

A forrnal- hearing was held before Frank W. Barrie, Hearing Officer' at the

offices of the State Tax Cornmission, Two lforld Trade Center, New York, New

York, on October 28, L982 at 1:15 P.M. with al" l  br iefs to be submitted by

March 4, 1983. Pet i t ioner appeared by Hecht and Company, C.P.A. fs (Nei l

Mi l1man, Esq.,  of  counsel)  and Winick and Rich, Esqs. (Alan C. Winick, Esq.).

The Audit  Divls ion appeared by Paul B. Coburn, Esq..  (Thonas C. Sacca, Esq.,  of

counsel) .

ISSUES

I. Iihether petitioner, as an international flnancing consultant, carried

on an unincorporated business wlthin New York State.

I I .  I f  so, whether pet i t ioner maintained a regular place of business

outside New York State so that he may al locate his unincorporated business net

income.



-2 -

I I I .  Whether pet i t ioner had reasonable cause for his fai lure to t imely f i le

unincorporated business tax returns and remit  any unincorporated business tax

due.

FINDINGS OF FACT

1. On December 9, L977, the Audit  Divis ion issued a Statement of Audit

Changes against pet iLioner,  Abe J. Lieber,  and his wife,  Mir iam Lieber,  showing

un incorpora ted  bus iness  taxes  due o f  $40r585.55 ,  p lus  pena l t ies  and in te res t ,

and $20,932.67 ,  p lus  pena l t ies  and in te res t ,  fo r  the  1974 and 1975 taxab le

years, respect ively.  The fol lowing explanat ion was provided:

"The income from your business act iv i t ies as a f inancial  consul-
tant is subject to unincorporated business tax under Art ic le 23 of
the New York Tax law.

For tax years 1974 and 1975 penalty is assessed under Sect ion
685{a) for late fil ing at 5% per month (maximum 25% and late payment
at ,fl" per month, maximum Z5%).

For tax year 7974, penalty is assessed for underest imation of
unincorporated business tax.

For  tax  year  1975 pena l ty  i s  assessed under  Sec t ion  685(c )  fo r
underest imation of personal income tax and unincorporated business
tax .  t r

The tax al leged due was based upon a determinat ion that pet i t ioner had

net prof i t  f rom an unincorporated business of $747 1979 and $390,594 and

unincorporated business taxable income of $737,919 and $380,594 for the 7974 and

7975 Laxable years, respect ively.

2 .  0n  October  13 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner  showing tax  de f ic ienc ies  o f  $61,518.22  p lus  pena l ty  and

interest minus an amount paid or credit  of  $346.95 for Lhe 1974 and 1975

taxable years combined. A copy of the Statement of Audit  Changes described in

F ind ing  o f  Fac t  "1" ,  supra ,  was  a t tached.
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3. Pet i t ioner f i led joint ly with his r+i fe,  Mir iam Lieber,  a Form IT-201,

New York State fncome Tax Resident Return for 7974 and reported New York

taxable income of $407 ,2I7. He reported income of $2 from dividends, inLerest

income of $797 and business income pr incipal ly from his services as a f inancial

consu l tan t  o f  $747 ,9 I9 .

Attached to his 1974 New York income Lax return r4/as a copy of his

Schedu le  C,  "Pro f i t  o r  ( loss)  f rom Bus iness  or  Pro fess ion ' r ,  f rom h is  federa l

Form 1040 fox 1974 showing net prof i t  f rom pet i t ioner 's services as a f inancial

consu l tan t  o f  $778,733 on  gross  pro f i t  o f  $1  10461284.  Pet i t ioner  l i s ted  7

Hathaway Road, Scarsdale, New York 10583, as his business address on this

Schedu le  C.

4. Pet i t ioner f i led joint . Iy with his wife,  Mir iarn Lieber,  a Form IT-207,

New York State Income Tax Resident Return for 1975 and reported New York

taxable income of $80,024. Pet i t ioner reported income of $3 from dividends,

interest income of $410 and business income pr incipal ly from his services as a

f inanc ia l  consu l tan t  o f  $390,594.

Attached to his 1975 New York income tax return was a copy of his

Schedu le  Cr r tPro f i t  o r  ( loss)  f rom Bus iness  or  Pro fess ion f ' ,  f rom federa l  Form

1040 for 1975 showing net prof i t  f rorn pet i t ioner 's services as a f inancial

consu l tan t  o f  $393 ,252 on  gross  pro f i t  o f  $589 ,6L6.  Pet i t ioner  aga in  l i s ted

7 Hathaway Road,  Scarsda le ,  New York  10583,  as  h is  bus iness  address .

5. During the years at issue, pet i t ioner as an internat ional f inancing

consultanL received substant ial  income from various Phi l ippine corpbrat ions for

his services in structur ing mult i -mi l l ion dol lar loans. Pet i t ioner test i f ied

that tr( t )he loans that were involved were usual ly,  or ninety-nine percent of

the t ime, for the purchase or acquisi t ion of assets, and therefore I  would
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structure the transact ions for them (the Phi l ippine corporat ions),  arrange for

the financing as well as to handle the commercial negotiations involved in the

asset acquisi t ions that underl ined the loan transact ions. "

6. Pet i t ioner t .est i f ied that he had an off ice in the Phi l ippines which

was located at the Mani la headquarters of Telectronic Systems, Inc. fn a

letter dated December 12, 1979, the Senior Vice President of Teletronic Systems,

Inc.,  Lucie Quidato-Bantol ino cert i f ied that the corporat ion rr in the years 1974

and 1975, has provided Mr. Abe Lieber a off ice space coupled with secretar ial

services, telex and telephone faci l i t ies for his ordn use whi le he was doing

f inancial  advisory work for the company and i ts subsidiar ies. Said faci l i t ies

were given to him under a nominal fee chargeable against his financial advisory

fees  .  t t

7.  Pet i t ioner did not conduct any of his business as an internat ional

f inancing consultant in New York. Rather,  pet i t ioner was in Mani la for approxi-

mately eighteen weeks during the years at issue conduct ing such business. He

also negot iat .ed with foreign lending inst i tut ions in London, Hong Kong, Singapore,

Geneva, Hamburg and Frankfurt and maintained his records concerning the inter-

nat ional loan Lransact ions in Hong Kong. Pet i t ioner emphasized, in his credible

test imony, that he had to conduct his business in a conf ident ial  manner and did

not conduct business on the telephone or by telex but raLher "on a face-to-face

b a s i s t r .

B. Pet i t ioner did not report  on Schedule E of his federal  Forn 7040 any

rental  income for the years at issue. Rather,  i t  appears from the record that

income from pet i t ionerts real estate investment act iv i t ies were included on the



same Schedule C on

I
act iv i t , ies. 

^

9. Pet i- t loner

his tax returns for
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which he reported income from his international- flnancing

relied upon professional advisors for the preParation of

the years at l-ssue.

CONCLUSIONS OF LAW

A. That Tax Law $701(a) provides in part  as fol- lows:

I'A tax is hereby inposed for each taxable year on the unincorpor-
ated busLness taxabl-e income of every unLncorporated business wholly
or part ly carr led on within this state.rr

B. That petltioner sustained his burden of proof under Tax Law $722 whLch

incorporates $689 int,o Article 23 of the Tax Law, the unlncorporated business

tax article, to show that he did not whol-l-y or partly carry on hl-s business as

an international financing consultant withi-n New York St,ate. It cannot be said

that petitioner carried on such activity ln New York merely because his home

was in this state. In addit lon, pet i t ionerts credible test inony overcane the

fact that pet i t ioner l lsted his Scarsdale, New York address as his business

address on his Schedules C. Therefore, income derlved from such activity is

not subject to New York unincorporated business tax.

C. That the second and third issues herein are rendered moot.

I'  
Petl-tloner testified that he did not know if al-l- the gross

on his Schedule C was from his activlties as an international
However, he testified that various deductLons on such Schedule
incurred in his real- estate lnvestment activities.

income reported
financing consultant.
were for expenses
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Lieber is granted, and

and interest asserted

the unlncorporated

on the Notices of

D. That the pet i t ion of Abe J.

business tax and the rel-ated penalty

Deflc iency, supra, are cancel led.

DATED: Albany, New York

JAN 311984
STATE TAX COMMISSION

PRESIDENT


