
STATE ff NEW YORK

STAfE TAX COMMISSION

of
Ethel Leaf

AFTIDAVIT OF }AITING
for Redeternination of a Deficiency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years 1978 & 1979.

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of July, 1984, he served the r+ithin notice of Decision by certified
urail upon Ethel Leaf, the petitioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Ethel leaf
152 Lawrence Park Terrace
Bronxvil le, NY 10708

and by depositing same enclosed in a postpaid properly addre.ssed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

$woro to before me this
1.8th day of July, 1984.

ter oa
section 1"7 4

Aflthor



STATE OF NEW YORK

STATE TAX COUMISSION

In the Hatter of the Petition
of

Ethe1 Leaf

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years 1978 & 1979.

AFI'IDAVIT OF }4AII,ING

$tate of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
L8th day of July, 1984, he served the within notice of Decision by certified
mail upon Emanuel Kuflik, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lowst

Emanuel Kuflik
$ui te  800,  E.  B ldg.
160 Broadway
New York, Nf 10038

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the $tate of New York,

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said \drapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
18th day of July, 1984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 18,  I9B4

Ethel leaf
152 lawrence Park Terrace
Bronxvil le, NY 10708

D e a r  M r s .  L e a f :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 690 & 722 of the Tax law, a proceeding in court  to
revier+ an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Lit igaLion Unit
Building /f9, State Campus
Albany, New York 72227
Phone lf  (518) 457-2A7A

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Emanuel Kuflik
Su i te  800 ,  E .  B Idg .
160 Broadway
New York, NY 10038
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ETHEL LEAF

for  Redeterminat ion of  a Def ic iency or  for
Refund of Unincorporated Busj.ness Tax under
Art i .c le  23 of  the Tax Law for  the Years 1978
and  1979 .

DECISION

Peti t ioner,  Ethel Leaf,  152 Lawrence Park Terrace, Bronxvi l le,  New York

10708 f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the Years 1978

and 1979 (Fi1e No. 36422).

A srnall claims hearing was held before Al1en Caplowaith, Ilearing Officer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on November 2, 1983 at 70:45 A.M., with al l  brLefs to be subnit ted by

December 23, 1983. Pet i t ioner appeared by Emanuel Kuf l ik,  C.P.A. The Audit

D iv is ion  appeared by  John P.  Dugan,  Esq.  (Pau l  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether  pet i t ionerrs act l -v i t ies as a booking agent  const i tu ted the carry ing

on of  an unincorporated business.

FINDINGS OF FACT

1. Ethel Leaf and her husband, George Leaf,  f i led a Jol-nt New York State

Income Tax Resident Return for each of the years 1978 and 1979 whereon Ethel

Leaf (hereinafter pet i t ioner) reported business income of $24,589.00 and

$18r309.00  respec t ive ly .  Such income was der ived  f rom pet i t ioner rs  ac t iv i t ies

engaged in as a "booking agentrr  (s ic).  Pet i t ioner also f i led a New York State

Unincorporated Business Tax Return for each of said years whereon she reduced
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her  repor ted  ne t  p ro f i t  f rom bus iness  by  "wages"  o f  $23,464.00  (1978)  and

$23,2 I7 .00  ( I979) .  Accord ing ly ,  no  un incorpora ted  bus iness  tax  was pa id  s ince

the balances renainl-ng each year were not suff ic ient to produce a tax l iabi l i ty.

2.  On Apri l ,  22, 1981, the Audit  Divis ion issued a Statement of Audit

Changes to petitioner and her husband wherein the subtractions claimed for

t'wagestt were disallowed and unincorporated business taxes were eomputed on

pet i t ioner fs  fu l l  ne t  p ro f i t  f rom bus iness  as  repor ted  fo r  each year  a t  i ssue.

Accordingly,  a Not ice of Def ic iency was issued against pet i t ioner and her

husband on  September  10 ,  1981 asser t ing  un incorpora ted  bus iness  tax  o f  $1r138.71 ,

p e n a l t y  o f  $ 3 6 . 6 8 ,  p l u s  i n t e r e s t  o f  $ 1 9 9 . 8 7 ,  f o r  a  t o t a l  d u e  o f  $ L , 3 7 5 . 2 6 .

Said penalty was asserted pursuant to sect ion 685(a) (1) of  the Tax Law for

fai lure to t imely f i l -e the 1978 return.

3 .  Pe t i t i one r r s  husband ,  George  Lea f ,  was  no t  i nvo l ved  i n  pe t i t i one r r s

booking agent  act iv i t ies.

4. During the years at issue pet i t ionerfs act iv i t les consisted pr inar i ly

of sol ic i t ing tour groups for reservat ions in hotels owned by her pr incipal '

American Motor Inns, Inc. (hereinaf ter rrAmericant ' ) .

5. Petit ioner alleged that she rnras an employee of American and as such

her income derived therefrom is properly exempt from the imposl-tion of unincor-

po ra ted  bus iness  tax .

6. American was located in Roanoke, Virginia.  Pet i t ioner conducted her

act iv i t ies from an off ice which she maintained at her personal residence.

7. Pet i t ioner f i led a Federal  Schedule C for each year at issue whereon

she claimed substant ial  business expenses as fol lows:
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Car and truck expenses
Postage
Rent on business property
Telephone
Travel and entertainment
Ut i l i t i es
Trade journal-s & menberships

TOTAL

L97 8
$ ffio.oo

s81 .00
I  ,  350 .  00

300 .00
4 ,888 .  00

2s3 .00
577  .OO

remd

1979
$ ffis.oo

673 .00
I , 402 .00

141  . 00
3  ,  894 .  00

268 .  00
706 .00

Tld;tot m

8. Pet i t ioner 's representat ive subnit ted a 1979 forrn 1099 - MISC' issued

by American Hol iday, Inc.,  purported to be a subsidiary of American. Such form

shows $6r000.00 paid to pet i t ioner as frother f ixed or determinable income".

Pet i t ioner rs  representa t ive  contended tha t  the  $6 ,000.00  represented  an  expense

al lowance paid to pet i t ioner at a f ixed rate of $500.00 per month and that such

amount was included in gross receipts reported. No evidence was submitted to

support  such content ion.

9. Pet l t ionerts representat lve submitted a let ter f rom American, dated

July 6 ,  L982, wherein i t  is stated that:

"This will confirm the employment of Mrs. Ethel Leaf with
Ameriean Motor Inns.

Mrs. Leaf has been employed by us on a regular salary basis
for about the past 14 years. Regular deduct ions are made
from her salarv for income tax and FICA.

Mrs. Leaf is under our supervision and control  on a dai ly
bas is  and does  sa les  work  fo r  a l l  the  proper t ies  we opera te . t t

10. The returns for the years at issue show that New York State personal

income taxes were not withheld fron pet i t ionerts compensat ion.

11. Al though the aforestated let ter f rom American refers to pet i t ioner

being compensated on a t t regular saLaty basisrt ,  pet i t ionerrs representat ive

subrnitted documentation evj-dencing that petitioner was compensated on a commission

basis in 1983 wherein she receio'sd semmissi"ons from bookings with American as
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wel l  as other unrelated hotels and inns. I Ie claimed that she was sini lar ly

compensated during the,years at issue.

12. Subsequent to the hearlng held herei-n, pet i t ioner submitted a let ter

from American, dated December 21, 1983, wherein pet i t ionerrs dut ies and relat ion-

ship with American is explained. However,  such l-et ter descr ibes pet i t ionerrs

current relat ionship with American as a I 'Vice Presidenttr  of  one of Americanrs

subsidiar l -es, not the relat ionship in existence during the years at issue

here in .

CONCLUSIONS OF LAW

A. That r ' [ i ] t  is the degree of control  and direct ion exerclsed by the

employer which deternines whether the taxpayer is an employee or an independent

contractor subject to the unincorporated business tax. ' r  Liberman v. Gal lman'

41  N.Y.2d  774.  Fur thermot€ ,  " [w ]he ther  there  is  su f f i c ien t  d i rec t ion  and

control  which results in the relat ionship of employer and employee wi l l  be

determined upon an examination of all the pertinent facts and circumstances of

e a c h  c a s e . "  2 0  N Y C R R  2 0 3 . 1 0 ( c ) .

B. That pet i t ioner has fai led to sustain her burden of proof,  required

pursuant to sect ion 689(e),  as incorporated into sect ion 722(a) of the Tax Law

to show that suff ic ient direct ion and control  was exercised by American over

her day-to-day act iv i t ies so as to const i tute a relat ionship of employer-employee.

Accordingly,  the services rendered by pet i t ioner did not const i tute services

rendered as an enployee of American within the meani.ng and intent of section

703(b)  o f  the  Tax  Law.

C. That pet i t ionerrs booking agent act iv i t ies const i tuted the carrying on

of an unincorporated business pursuant to sect ion 703(a) of the Tax Law.
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Accordingly '  the income der ived therefrom is  subject  to  the imposi t ion of

unincorporated business tax pursuant  to sect ion 70I(a)  of  the Tax Law.

D.  That  the name of  George Leaf  is  to  be removed f rom the Not ice of

Def ic iency.

E.  That  the pet i t ion of  Ethel  Leaf  is  denied and the Not ice of  Def ic iency

dated September 10,  1981 is  hereby susta ined together  wi th such addi t ional

penalty and interest as may be lawfully owing.

DATED: Albany, New York STATE TAX COIO{ISSION

JUL 18 1984
PRESIDENT


