
STATE OF NEW YORK

STATE TAX CO}TMISSION

In the Matter of the Petition
o f

Henry Klein

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Years 1976 & 7977.

Henry Klein
280 il. Mountain Ave.
Upper Montclair, NJ 07A43

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That cleponent further says
herein and that the address set
of the petit . ioner.

State of l{ew York }

county of A1bany ) "t' 
t

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
31st day of Decenber 7, 1983, 7984, he served the within notice of Decision by
cert i f ied mail upon Henry Klein, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid \,rrapper addressed
as fo l lows:

AT IDAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custody of the Unit.ed States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Henry Klein

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art.icle 23 of the Tax law for
the Years 1976 & 7977.

AFFIDAVIT OF MAIIING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornmission, thbt. he is over 18 years of age, and that on the
31st.  day of December 7, 1983, 1984, he served the within not ice of Decision by
cert . i f ied mai l  upon Wil l iam l ichtenstein, the representat ive of the pet i t ioner
in the r+i thin proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid !{rapper addressed as fol l -ows:

Wil l iam l ichtenst.ein
450 Seventh Ave.
New York, NY 10123

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United SLates Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet. i t . ioner.
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STATE OF NEW YORK
STATE TAX COMMIS5ION

ALBANY/ NEW YORK 12227

JuIy 31,  7984

Henry Klein
280 N. Mountain Ave.
Upper Montclair, NJ A7A43

Dear  Mr .  K le in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Lar+, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art . ic le 78 of the Civi l  Pract ice Law and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wiLh this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building /19, State Campus
Albany, New York 12221
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Wil l iam l ichtenstein
450 $eventh Ave.
New York, NY 10123
Taxing Bureau' s Representative



STATE OF NNW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I{ENRY KTBIN

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Years 1976
and 1977.

DECISION

architecture and therefore

sec t ion  203(c )  o f  the

Peti t ioner,  Henry Klein, 280 North Mountain Avenue, Upper Montclair ,  New

Jersey A7043, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of unincorporated business tax under Art ic le 23 of the Tax traw for the

years  7976 and 1977 (F i Ie  No.  35404) .

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Comrnission, Two l{or ld Trade Center,  New York, Nevr

York ,  on  December  7 r  1983 a t  10 :45  A.M.  Pet i t ioner  appeared by  Wi t l iam

Lich tens te in ,  C .P.A.  The Aud i t  D iv is ion  appeared by  John P.  Dugan,  Esq.

( A n g e l o  S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether

not subject

Tax Law.

pet i t ioner was engaged in the pract ice

to unincorporated business tax pursuant

o f

to

FINDINGS OF FACT

1. Petit . ioner herein, Henry Klein, t imely f i led New York State income tax

resident returns for the years 1976 and 7977 wherein he reported business

income of  $29,069.00 and $36,495.00,  respect ive ly .  No unincorporated business

tax reLurns hTere f i led for the vears at issue.
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2.  0n  Apr i l  13 ,  1981,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioner  fo r  1976 and 7977,  impos ing  un incorpora ted  bus iness  tax  o f  $2r506.03 ,
'l

p l u s  p e n a l t y ' a n d  i n t e r e s t  o f  $ 1 , 9 5 0 . 4 4 ,  f o r  a n  a l l e g e d  t o t a l  d u e  o f  $ 4 1 4 5 6 . 4 1 .

3. The aforementioned Notice of Def ic iency was premised on a Statement of

Audit  Changes dated October 4, 7979, wherein the Audit  Divis ion held that the

income generated from pet i t ionerrs 4ct iv i t ies as an rt inter ior designer" was

subject to unincorporated business tax.

4. During the years in quest ion pet i t ioner was a sole proprietor carrying

on business under the name of Henry Klein Design Associates. 0n Federal

Schedu le  C,  Pro f i t  o r  (Loss)  From Bus iness  or  Pro fess ion ,  pe t i t ioner  l i s ted  h is

pr inc ipa l  bus iness  ac t iv i t y  as  "a rch i tecL i l .

5.  Pet i t ioner provided his cl ients with detai led drawings, designs and

specif icat io+s for the renovat ion of the cl ientrs exist ing bui lding, for

addit ions to exist ing buitdings or for the construct ion of new bui ldings.

Pet i t ioner 's  c l ien ts  were  a lmost  exc lus ive ly  commerc ia l  en terpr ises ,  such as

retai l  s lores and rest.aurants. The drawings and plans which pet i t ioner furnished

his cl ients would detai l  the ent ire con5truct ion process including, inter al- ia,

the design and locat ion of al l  wal ls,  cei l ings, store front,  how and where to

run steel support  beams, l ight ing, f ixtures and where to locaLe steps and

e x i t s .

6. fn Lhe design of any part icular renovat ion, addit ion or new construct ion,

pet i t ioner tr ied to insure that his design was both funct ional and that i t

matched the  bus iness 's  c l ien te le ,  loca t ion  and produc t .  Approx imate ly  60

1 
Penalt ies were asserted due for fai lure to f i le an unincorporated business

tax return [Tax Law $722 and $685(a)(t) ]  and for fai lure to pay the unincorporated
bus iness  tax  when due [Tax  Law 5722 and 9685(a) (2 ) ] .
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percent of pet i t ioner 's design work involved structural  elements which could

not be viewed by the general  publ ic,  including such things as heat ing, vent i la-

t ion, air  condit ioning and electr ical  systems and also vert ical  t ransportat ion.

The remaining 40 percent represented that part  of  the design work which could

be seen by the general  publ ic.  Pet i t ioner 's work did not involve inter ior

decora t ing .

7. Pet i t ioner studied architecture in Austr ia for approximately one year

from 1945 to L946 before he immigrated to the United States. Pet i t ioner also

studied architecture at Columbia Universi ty l  however,  he did not receive a

degree in this f ie ld from Columbia or any other universiLy. Pet i t ioner is not

a l icensed architect with the New York StaLe Educat ion Department nor is he a

l i censed arch i tecL  in  any  o ther  s ta te .

8. From 1950 t .o sometime in 1960, pet i t ioner was employed by several

a rch i tec tu ra l  f i rms.  In  1960,  pe t i t ioner  es tab l i shed h is  own des ign  f i rm.

Pet i t ioner test i f ied that pursuanL to New York State Educat ion Law he was

qual i f ied to take the test.  to become a l icensed architect due to his years of

pract ical  experience roorking for other l icensed architects.  Pet i t ioner never

t .ook the test to become a l icensed architect s ince he fel t  a l icense was not

necessary considering Lhe manner in r+hich he conducted business. The record

herein does not reveal whether or not pet i t ioner ever made appl icat ion to take

the  l i cens ing  tes t .

9 .  S ince  pe t i t ioner  was no t  a  l i censed arch i tec t ,  i t  was  necessary  fo r

ei ther pet i t ioner or his cl ient Lo employ the services of a l icensed architect

o r  a  l i censed pro fess iona l  eng ineer .  Pet i t ioner ,  on  a l l  jobs ,  u t i l i zed  a

l icensed architect or engineer since his drawings and specif icat ions had to

have the stamp of a l icensed architect or engineer in order to obtain necessary
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bui lding permits and other permiLs. Pet i t ioner often used l icensed architects

or engi-neers who special ized in deal ing with the bui lding departments in the

various local i t ies where the construct ion was to take place. These individuals

would take pet i t ioner 's plans and drawings to the bui lding department to t ' f i le

the  job" ,  ge t  necessary  pern i ts ,  e tc .  Pet i t ioner ts  p lans  and drawings  somet imes

contained too much detai l  for the bui lding department and, therefore, Lhe

l icensed architect or engineer would make new plans for the bui lding department

contai-ning less detai l .

10. Pet i t ioner did not carry malpract ice insurance nor was he a member of

any professional societ ies or nat ional or local organizat ions for archi tects or

designers. Pet i t ioner was recognized in numerous trade magazines and publ icat ions

for his archi tectural  and design work.

11. More than eighty percent (80%) of pet i t ioner 's business income was

derived from his personal services and capital  was not a mater ial  income

produc ing  fac to r  in  pe t i t ioner 's  bus iness .

72. Pet i t ioner did not argue nor vras any evidence presented with respect

to the penalt ies asserted for fai lure to f i le unincorporated business tax

returns and for fai lure to pay the unincorporated business tax on t ime.

CONCIUS]ONS OF tAW

That sect ion 703(c) of the Tax Law provides that:

"The prac t ice  o f  law,  med ic ine ,  dent is t ry  o r  a rch i tec tu re . . .
shal l  not be deemed an unincorporated business. t '

B. That pet i t ionerrs test imony, coupled with the documentary evidence

submitted, supports that his act iv i t ies and services were in al l  rnater ial  and

essent ial  respects ident ical  to those of an architect.  I t  is also noted that

pursuant to Educat ion law secLion 7304.2 and regulat ion 8 NYCRR 69.1(b),

A .
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pet i t ioner was qual i f ied to make appl icat ion for permission to part ic ipate in

the examinat ion for l icensure as an architect.

C. That for the years in quest ion i t  is deemed that pet i t ioner was

engaged in business as an architect and, accordingly,  the income earned from

said act iv i ty is exempt fron unincorporated business tax pursuant to sect ion

703(c)  o f  the  Tax  Law,  (See:  S ta te  Tax  Commiss ion  dec is ions ,  Mat te r  o f  the

Peti t ion of Robert  Trenga dated Apri l  6,  1984 and Matter of the Pet i t ion of

S a l  A .  C l a r o n i  d a t e d  M a y  2 3 ,  1 9 8 0 . )

D. That the pet i t ion of Henry Klein is granted and the Not ice

dated  Apr i l  13 ,  1981 is  cance l led  in  i t s  en t i re ty .

DATED: Albany, New York STATE TAX COMMISSI0N

JUL 3t 1984

of Def ic iency

-Radl*i&tO;&-*-
PRESIDENT


