
State of New York ]

County of Albany l 
ss ' :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conunission, that he is over 18 years of age, and that on the
5th day of OcLober,  7984, he served the within not ice of Decj.s ion by cert i f ied
mai l  upon Garry J.  Hearn, the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid rdrapper addressed as fol lows:

STATE OF NEW YORK

STATE TAX COMMISSION

fn the Uatter of the Petit ion
o f

Garry J. Hearn

for Redetermination of a Deficiency or Revision
of a Determination or Refund of UnincorporaLed
Business Tax under Art icle 23 of the Tax Law for
the Years 7974 -  7979.

Garry J. Hearn
193 Menands Rd.
loudonv i l le ,  NY I22L7

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  October ,  1984.

AI'FIDAV]T OF MAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober 5, 1984

Garry J. Hearn
193 Menands Rd.
loudonville. NY 12277

Dear  Mr .  Hearn :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund aLlowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and tr'inance
Law Bureau - l i t igation Unit
Building 1/9, State Campus
Albany, New York 12227
Phone /1 (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaut s Representat ive



STATE 0F NEI^I YORK

STATE TN( COMMISSION

In the Matter the Pet i t ion

GARRY J. HEARN

for Redeterminat lon of a Def ic iency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years l-974
through 1979.

o f

o f

DECISION

Peti t ionet,  Garcy J.  I learn, 193 Menands Road, Loudonvi l le,  New York L22LL'

f i l -ed a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Article 23 of the Tax Law for the years L974 through

1979 (F i le  No.  39205 and 39281) .

A fornal hearing was held before Arthur Brayt Ilearing Officer, at the

off ices of the State Tax Conmission, Bui lding /19, State Campus' Albany, New

York ,  on  December  7 r  1983 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  and documents  to  be

submitted on or before March 1, 1984. Pet i t ioner appeared pro se. The Audit

Divis ion appeared by John P. Dugan, Esq. (Patr ic ia L. Brumbaugh, Esq.,  of

counse l ) .

ISSUES

I. Whether the income from pet i t ionerrs act iv i t ies as a branch nanager of

Ke11y Girl Service, Inc. during the years 1974 thxough L979 rras exempt from

uni-ncorporated business tax on the ground that his act iv i t ies cbnst i tuted the

pract ice of a profession or,  in the al ternat ive, on the ground that he was an

employee of Kel1y Gir l  Serviee, Inc.

I I .  Whether the income received by pet i t ioner for execut lng a covenant not

to compete was subject to unincorporated business tax.
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FINDINGS OF FACT

1. On JuIy 9, L982, the Audit  Divis ion issued two not ices of def ic iency

to Garry J.  and Marie S. Hearn. l  Th" f i rst  Not ice of Def ic iency asserted a

def ic iency of New York State unincorporated business tax for the years 1974

through 1976 in  the  amount  o f  $5 ,603.19 ,  p lus  pena l ty  o f  $338.07  and in te res t

o f  $31196.56 ,  fo r  a  to ta l  amount  due o f  $9r137.82 .  The second Not ice  asser ted

a def i-c iency of New York State unincorporated business tax for the years 1977

through L979 in the amount of $6,934.0I,  plus penalty of $418.39 and interest

o f  $2 '363.70 ,  fo r  a  to ta l  amount  due o f  $91716.10 .  In  each ins tancer  the

statement of audit changes explained that Mr. Hearnrs income from his activitles

as a braneh manager of Ke1ly Gir l  Service, Inc. ( t 'Kel ly")  was subject to

unincorporated business tax. For the year 1979, the Audit  Divis ion included as

addit ional income subject to unincorporated business tax, $20r000.00 which Mr.

Hearn received during that, year, as consideration for executing a covenant not

to compete. The statements of audit  changes also explained, in each instance,

that the penalty was assert .ed pursuant to sect ion 685(c) of the Tax Law for

underpayment of unincorporated business tax.

2. Mr. and Mrs. llearn filed New York State lncome tax resident returns

for the years 1974 through 1979. Mr. Hearn did not f i le a New York State

Uni-ncorporated Business Tax Return for any of these years. Mr. Hearn listed

his occupatj.on as a branch manager and reported that the preponderance of his

income, except for the year L979, was business incone. The return for the year

It At the hearingr no expLanation was provided as to
asserted against Marie S. Hearn and the Audit Division
hras asserted only against Mr. Hearn. Accordinglyr the
used herein wi l l  refer to Garry J.  I learn.

why a deficiency was
conceded that l iabi l l ty
term trpet i t ionert t  as
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1979 stated that Ke11y replaced Mr. I {earn as manager as of Januaryr L979.

Mr. Hearn received annual wage and tax statements fron Kel-ly with the excepti.on

of the years L974 and L977. During the years in issue, Mr. Hearn f t led a

federal  schedule C, rrProf i t  or (Loss) from Business or Profession".  On these

schedules, Mr. I learn l isted the pr incipal business act iv i ty as a temporary help

service and reported, among other things, amounts of gross receipts or sales

less certain busi-ness expenses such as rent,  advert is ing, t ravel and entertainment.

Pet i t ioner reported an enployer ident i f icat lon number each year,  except for the

year  1976.

3. Kelly was in the business of operating a temporary help enployment

agency.

4. 0n Octobet 2I,  1961, pet i t ioner Garry J.  Hearn entered into a branch

manager contract with Kelly. This contract, which was amended by an addendum

dated Apri l  25, L963, remained in effect unt i l  pet i t ioner resigned effect ive

December 31, L978. The contract provided that pet i t ioner hras to manage Kel lyrs

branch office in Lathaur, New York. Petitioner was designated in the contract

as the exclusive agent of Kelly in Saratoga, Rensselaer, Albany and Schenectady

count les. As a manager of Kel lyrs braneh off ice ln Lathan, pet i t ionerts

contractual dut ies incl-uded, but were not l iur i ted to,  providing, at  his own

expense: suj-table office space and necessary furniture and equipment as well as

adequate sales and off ice personnel;  advert is ing and test ing for the hir ing of

enployees on Kellyrs payroll-; soliciting firms and furnishing them with employees

on Kel lyrs payrol l ;  defending, in a proper case, unenployment compensat ion

claims against Kelly; and maintaining nanuals, forms, instructionse stationery

and correspondence relat ing to Kel lyrs business.
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5. Pet i t ioner was prohibi ted by the contract f rom: conduct ing Kel lyrs

business from any off ice other than the Latham off ice except for recrui t ing

purposes; associat ing himsel- f  in the conduct of Kel lyfs business with any other

person or organization without Kellyrs approval; or competing with Kelly within

f i f ty mi les of any ci ty in which Kel ly night be doing business.

6, Paragraph 11 of the contract hr i th Kel ly provided "[n]ei ther the

Manager nor any j-ndividual whose compensation for services is paid by the

Manager is in any rray, directly or indirectly, expressly or by inplication, to

be cons t rued to  be  an  employee o f  Ke1 ly  fo r  any  purpose. . . t t .

7.  The contract gave Ke1ly the r ight to terninate pet i t ioner ei ther with

or without cause.

8. In accordance with the terms of the addendum, pet i t ioner received

f i f ty percent of the rrGross Marginrr accrued on Kel lyfs books from services

perforured within pet i t ionerrs designated area. In general ,  the "Gross Margin"

was defined as the difference between the bill ing price to customers and the

gross pay of Kel lyts employees. The addendum also provided that the "Gross

Margin" was to be reduced by one-half  of  the uncol lected accounts.

9. During the periods in issue pet i t ioner also had a second contract with

Kelly which was characterized as a Lj-mited Employment Agreement. Under this

contract,  petJ-t ioner was classi f ied as a t tSecuri ty Off icerrr  and was di .rected to

regulate and control  securi ty clearances in his designated area. Pet i t ioner

was paid $1.00 per year for this service.

10. Most of pet, i t ionerrs t ime was engaged in recrui t ing individuals to

serve as temporary employees for Kelly. These lndividuals, who were hired by

pet i t ioner on to Kel lyrs payroI l ,  were required to sat isfy Ke1-1yrs ski l l

requirements. The tenporary employees were paid directly by Kelly at wage
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rates set by Ke1ly. Kelly r^rithheld taxes from the wages of the temporary

employees.

11. Pet i t ioner also would cal l  on Kel lyts customers to determine i f  there

\{ere personnel problems. He decided how often these visi ts were necessary.

However, Ke1ly would induce him to make these visits if he did not do so of his

own vol i t ion.

L2. In addit ion, pet i t ioner developed new business for Kel ly '  assigned

temporary employees to KeIJ-y customersr off ices and attenpted to col lect on

Kel lyts past due accounts.

13. Wage and tax stat,ements were issued to Mr. and Mrs. Hearn because, on

occasion, they would accept t,emporary employment when a Kelly enployee was

unavai lable. During these occasions, Ke1ly would issue a paycheck to Mr. or

Mrs. Hearn in the same manner as a check would be issued to other employees.

The amount of income reported as wages was relatively small compared to the

amount of income reported as business income.

L4. Pet i t ioner was responsible for and paid the rent on Kel ly 's off ice in

Latham. He was also responsible for the hiring and salary of the office

personnel.  In pract ice, pet i t ioner paid Kel ly who, in turn, paid his off ice

personnel.  Pet i t ioner also paid for the off ice telephone which was l isted in

Ke l ly rs  name.

15. Kel ly al located a certain amount of money to pet i t ioner for local

advert is ing. Pet i t ioner decided in what publ icat ions the advert is ing would be

placed and its frequency. If petitioner exceeded the amount budgeted by Kelly

for advert is ing, he would pay the excess from his own resources.

16. Kelly issued a detailed manual which petitioner r^ras expected to

follow. The manual was designed to explain the establishment and operation of
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a Kel ly off ice, specify ing the forms to be used, the operat ional methods to be

fol lowed and the controls to be ut i l ized from the t ime a customerrs order was

received until the invoice tras paid and the cournissions were remitted.

17, During the years in issue, pet i t ioner made contr ibut ions to a Keogh

plan for self-employed individuals and consi-dered himself self-employed for

federal tax purposes. Taxes were not withheld from the conmission income

received by pet i t ioner.

18. Pet i t ioner was not.  required to work a set number of hours. However '

the demands of the business requlred that he work at least forty hours a week.

19. Pet i t ioner attended Siena Col lege in Loudonvi l le,  New York fronr 1941

unt i l  L943. Whi le at Sj-ena Col lege, he majored in economics. Pet i t ioner had

to leave col lege before complet ing the requirements for a degree because of

mi l i tary obl igat ions. On February 27, I943r pet i t ioner entered into act ive

servlce ln the Army Air  Force. Pet i t ioner worked as a personnel consultant

assistant,  whi le in the ni l - i tary service. The mil i tary descr ipt ion of this

position involved, among other things, the adminlstration and evaluation of

psychological, minimun literacy and other individual and group tests.

20. Fron 1970 through L97L, pet i t ioner served as president of the Capital

Distr ict  Personnel Associat ion, Inc. ( t tPersonnel Associat ionrr) .  The purpose of

this organi-zation was, among other things, to provide a forum for the exchange

of ideas and experience i-n personnel operations in order to keep its members

abreast of developments j -n the personnel f ie ld.  From L977 through L978,

petitioner served as the chairman of the public relations comnittee of the

Personnel Association. Petitioner was also an active member of the Administrative

lvlanagement Society.
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2I.  During the periods in issue, pet i t ioner part ic ipated in career seninars

involving the ski l ls needed to sat lsfy Kel lyts career reguirements.

22. On December L4, 1978, pet i t ioner and his wife entered into an agreement

whereby pet i t ioner would cease to become a branch manager as of the close of

business on December 31, L978. This agreement contained a covenant not to

compete with Kelly for a period of sj-x years. As consj.deration for the convenant

pe t i t ioner  was to  rece ive  $20,000.00  ayear  fo r  a  per iod  o f  four  years  and

$251000.00 a year for the last two years of the contract.  Pet i t ioner worked

for Kelly on a part-time basis during the month of January introducing the new

manager to Kel lyrs customers.

23. On two previous occasi-ons, pet i t ioner has had hearings before the

State 1'"* f,ernmission regarding his liability. In Matter of Garry J. Ilearn'

State Tax Couunission, May 3, L972, the State Tax Cornnission held that pet i t ionerrs

income as a branch manager of Kelly rdas subject to unincorporated business tax

for the years 1965 through 1967. In Matter of  Garry J.  Hearn'  State Tax

Courmission, Apri l  14, L977, the State Tax Commission reached the same conclusion

with respect to the years 1968 through 1973. Pet i t ioner argued that the f i rst

decision should not be followed since he was unalrare that only the evidence

submitted at the hearing would be considered. Pet i t ioner also argued that the

second decision should not be fol lowed since his counsel,  at  that hearing, did

not present his case i-n the manner pet i t ioner desired.

CONCLUSIONS OF LAW

A. That the term I 'other professionrt  within the meaning of sect ion 703(c)

of the Tax Law requires a showing that I ' the service rendered.. .requires knowledge

of an advanced type in a given fleld of science or learning gained by a prolonged

course of speciaLLzed instruct ion and study. "  (Mattet of  Kon"r . t .  Prt  ,
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39 N.Y.2d 258, 262, cLt ing People ex rel .  Tower v.  State Tax Conm. '  282 N.Y.

407, 4I2).  The f inal  quest ion 1s whether the act iv i t ies of the taxpayer

const i tuted a commercial  or business enterpr ise or the pract ice of a profession

(Uatter . f  f """r  v.  pr ,  supra).  Pet i t ionerrs act iv i t ies, al though

requiring specialized knowledge and experience, involved the conduct of business

i tsel f  and not the pract ice of a profession within the mqaning and intent of

sect ion 703(c) of the Tax Law.

B. That the income received by petitioner Garry J. Hearn as a branch

manager for Ke11y Glr l  Service, Inc. dur ing the years 1974 through 1979 arose

from the conduct of pet i t ionerts business of operat ing a temporary help employment

agency and not compensation as an enployee exempt from unincorporated business

tax. Accordingly,  the income derived from pet i t ionerrs act iv i t ies of belng a

branch manager of Kel ly Gir l  Service, Inc. was subJect to unincorporated

business tax in accordance with section 703 of the Tax L"r (Mttt"t of G"rty J.

I le jrrn,  State Tax Courmission, Apri l  14, 1977, proceeding dsnd. _ A.D.2d _'

October 13, 1981 (proceeding deemed abandoned pursuant to 22 NYCRR 800.12 and

22 NYCRR 800.19);  Matter of  Garry J.  I learn, State Tax Comnission, May 3, L972'

de terminat ion  conf i rmed,  _  A .D.2d .  _ t  364 N.Y.S.2d  816) .  I t  i s  no ted  tha t

the conclusion that pet i t ioner was not an employee of Kel ly is supported by the

facts that:  Kel ly did not consider him an employee; that taxes and social

security were not withheld fron petitionerts income as a branch manager; and

that pet i t ioner had a Keogh plan for sel f-employed individuals.  In addit ion,

i t  is noted that no evidence was presented that petLt ioner l ras subject to the

periodic supervlsion and control which is normally exerci-sed over an employee

(""".  
" .g, ,  

Matter of  Edgar J.  Mi l ler,  State Tax Connission, l (ay 25'  1984).
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C. That the income derived from the covenant not to compete constituted

the surrender of an intangible asset arising from the liquidation of his

business of operating a temporary help employment agency. Accordingly, the

Audit Division properly included this income in determining income for the year

1979 (Tax Law $705[a];  Matter of  Rayngnd Krinsky and Sylvia Krinsky, State Tax

Comrnissi.on, November 9, L979).

D. Thatr in view of footnote tr l r t ,  the not ices of def ic iency are nodif ied

by delet lng the l iabi l i ty asserted against Marie S. Hearn.

E. That the pet i t ion of Garry J.  Hearn is granted to the extent of

Conclusion of Law | tDtt  and is,  in al l  other respects, denied.

DATED: Albanyr New York STATE TAX COMMISSION

00T 0 5 1984


