
STATE Otr NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion
o f

Goodbody & Co., Incorporated
Successor in Interest to Goodbody & Co.

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Unincorporated
Business Tax under Art icle 23 of the Tax law for
the Years 1965 -  L967.

State of New York ]
ss .  :

County of A1bany I

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnrission, that. he is over 18 years of age, and that on the
4th day of May, 1984, he served the within notice of Decision by cert i f ied mail
upon Goodbody & Co., fncorporated, Successor in Interest to Goodbody & Co., the
pet.itioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Goodbody & Co,, Incorporated
$uccessor in Interest to Goodbodv & Co,
c/o Eugene Chester
20 Exchange Place
New York, NY 10005

and by depositing $ame enclosed
post office under the exclusive
Service within the State of New

That deponent further sa5rs
herein and that the address set
of the petit ioner.

Sworn to before me this
4th day of Hay, 1984.

AFFIDAVIT OF MAITING

in a posLpaid properly addressed wrapper in a
care and custody of the United States Posta1
York.

that the said addressee is the petit ioner
forth on said wrapper is the last known address

thorized to
pursuant to Tax

s



STATE OF NEW YORK

STATE TAX COMMISSION

o f
Goodbody & Co., fncorporated

Successor in Interest to Goodbody & Co.

for Redeterminatioo of a Deficiency or Revision
of a Deternination or Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years 1965 - 1967.

AI'FIDAVIT OF MAIIING

State of New York )
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that. on the
4th day of May, 1984, he served the within notice of Decision by cert i f ied mail
upon Eugene Chester, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Eugene Chester
Everett, Johnson & Breckinridge
20 Exchange Place
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Posta}
Service wlthin the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the addre$s set forth on said wrapper is the
Iast known address of the representative of the petitioner,

Sworn to before me this
4th day of May, 1984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

t{ay 4 , 1984

Goodbody & Co., fncorporated
Successor in Interest to Goodbodv & Co.
clo Eugene Chester
20 Exchange Place
New York, $Y 10005

Gentlemen:

Please take notice of the Decision of the State Tax Commission eoclosed
herewith-

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 & 722 of the Tax Law, a proceeding in couf,t to
review an adverse decision by the State Tax Commission may be instituted only
[oder Article 78 of the Civil Practice Law and Ru1es, and must be corrnenced in
the $upreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NVS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19, $tate Canpus
Albany, $ew York 12227
Phone # (518) 457-207A

Very truly yours,

STATE TAX COMI{ISSION

Petitioner' s Representative
Eugene Chester
Everett, Johnson & Breckinridge
20 Exchange Place
New York, NY 10005
Taxing Bureaut s Representative



STATE OF NEI{ YORK

STATE TAX COMMISS]ON

In  the Mat ter  of  the Pet i t ion

o f

G00DB0DY & c0., TNCORP0MTED
SUCCESSOR IN INTEREST TO GOODBODY & CO.

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1965
thr lugh 1967.

DECISION

Pet i t ioner ,  Goodbody & Co. ,  Incorpora ted ,  successor  in  inLeres t  to  Goodbody

& Co. ,  c /o  Eugene Chester ,  20  Exchange P lace ,  New York ,  New York  10005,  f i led  a

pet i t ion for redeterminat ion of a def ic iency or for refund of unincorporated

business tax under Art ic le 23 of the Tax Law for the years 1965 through 7967

(Fi le No. 23239).

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

Y o r k ,  o n  M a r c h  1 7 ,  1 9 8 3  a t  2 : 0 0  P . M . ,  w i t h  a l l  b r i e f s  t o  b e  s u b m i t t e d  b y

August 15, 1983. Pet i t ioner appeared by Everett ,  Johnson & Breckinr idge

(Eugene chester,  Esq .  ,  of  counsel) .  The Audit  Divis ion appeared by John P.

Dugan,  Esg.  ( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

rssuEs

I .  Whether the Audit  Divis ion properly concluded that forty percent of

pet i t ionerrs commission income ar is ing from stock transact ions or iginat ing

outside of New York and executed in New York during the years 1965 through

1969 was subject to New York Stat.e unincorporated business taxl  and i f  so,

whether pet i t . ioner is barred from claiming a net operat ing loss for the year

1968 on the ground that i t  consented to a def ic iency for the year 1968.
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I I .  Whether pet i r ionerrs claims for refunds based on a net operat ing loss

carryback were properly disallowed on the ground that member partners in the

carryback years did not have at least an 80 percent j "nterest in the loss year,

i . e .  L 9 6 9 .

FINDINGS OF FACT

1. On November 20, 1970, Goodbody & Co.,  f i led t imely claims for refunds

for the years L965, 1966 and 1967 claiming net operat ing loss carrybacks from

the years 1968 and 1969. The clains were rejected by the Audit  Divis ion.

Goodbody & Co.,  Incorporated, as successor in interest to Goodbody & Co. '

t iurely f i led pet i t ions chal lenging the denial  of  the refunds and this proceeding

ensued.

2. Pr ior to the hearing, the part ies st ipulated to the fol lowing pert inent

f a c t s :

A. Goodbody & Co.,  hereinafter sometimes referred to as rrpet i t ioner",

was a New York partnership which was engaged in the securi t ies business as

a broker and dealer.  Pet i t ioner maintained i ts head offLce in New York,

New York and had branch offices located throughout the United States and

outside of the United States.

B. The pet i t ioner f i led t inely New York State unincorporated business

tax returns for the calendar years 1965, 1966, 1967 and L969. The 1968

return was f i led on May 19, 1969. The 1965 through 1969 returns ref lected

the following amounts of tax due and taxable business income and/or loss:

Taxable Business
Income or (Loss)

L965  f i 2 ,073 ,6L2 .04
L966  1 ,908 ,894 .43
L967  4 ,993 ,785 .44
1968  (L ,776 ,96L .20 )
1969  (8 ,854 ,302 .88 )

Tax Due

$  82 ,944 .48
76 ,355 .78

L95 ,7  51 .42
-0-
-0-
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C.  As  a  resu l t  o f  aud i ts  o f  pe t i t ioner 's  1965,  1966 and 1968 un incor -

porated business tax returns, i ts taxable income and/or loss for said

years was revised as fol lows and the indicated def ic iencies asserted:

Date  o f
Year Audit // Notice & Demand

L965 NA17832 December  7 ,  L97O
N-18744 March  20 ,  1974

L966 NA17832 December 7, L970
N-18744 March  20 ,  L974

1968 N-1B744 March  20 ,  1974

Petit,ioner has received neither pa)rment of nor

nor has i t  paid any of the above assessments. 
I

$2 ,  81g ,  B16 .39

3  , 4LL  , 27  0  . 25

5 ,068  .  00

that  the par t ies agreed pr ior
the assessmenL should be pal -d

Audir /l

NAl7832
N-  18744

NAl7B32
N. IB744

N-  18744

Arnount of
Tax Def ic iency

(Overassessment  )

$25 , r84 .92
4 ,663 ,25

60 ,588 .47
(4e3 .34 )

279 .00

credi t  for  the overassessment

1965

L966

1 9  6 8

Corrected Taxable
Business Income

Net
Def ic iency

$29  , 848 .L7

60 ,095 .  13

279 .00

Pet i t ioner  consented to each of  the above def ic ienci -es.

D. The followl-ng notice and demand forms were issued in connection

w i th  t he  aud i t s  f o r  t he  yea rs  L965 ,  1966  and  1968 :

E. In the years 1965 through 1969, inclusive, pet i t ioner earned the

following amounts of commission income on securities orders originating

outside of New York State and executed on exchanges in New York State

(rr l isted businesstt)  and 40 percent of such income rdas treated as New York

income:

1'  I t  appears
overPa)rment nor
proceeding.

to the hearing that neither the
pending the resolut ion of  th is



L965
1966
1967
T96B
7969
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(1 )
Commissions on
Lis ted Business

0riginat. ing Outside
NY and Executed in NY

$23 ,528 ,479 .08
30 ,2gg  ,a78 .47
43 ,381  , 752 .34
49 ,079 ,811 .65
42 ,429  ,825  .47

(2 )
Port ion of Commissions
in Column (1) Treated

as New York Income
(40% of  To ta l )

$ 9 ,411  ,39r .63
12, r r9  ,631.69
t7  ,352,7A0 .94
1g ,6A7 ,924.66
76 ,97r ,930 ,79

$6 ,053  , 370  . 04
797  ,245 .5 r

1 ,779 ,802 .53
337 ,276 .99

850 ,564 .19
(133 ,637  . 45 )

f ' .  The d is t r ibu t ion  o f  pe t i t ioner 's  p ro f i t s  and/or  losses  was governed

by the provisions of the l imited partnership agreemenLs entered into by

the partners of the pet i t ioner.  Paragraphs 3 and 4 of the partnership

agreemenLs provide, among other things, that salary and interest paid to

partners shal l  be treated as expenses of the business of the partnership.

Paragraph 6(a) of the partnership agreements provides that i f  the expenses

of the business of the partnership exceed i ts income, the def ic i t  shal l  be

borne solely by the general  partners in accordance with their  partnership

i-nterest.

G. The Statement of Income and Deduct ion f i led as part  of  pet i t ioner 's

1968 Federal  Partnership Return shows an t tordinary income'r amount of

$6 ,053,370.04 .  Th is  amount  re f lec ted  a  deduct ion  o f  $1  ,998,078.52  fo r

salar ies and interest paid by pet i t . ioner to the var ious partners.

H. The fol lowing i tems of income and expense received and/or paid by

the pet i t ioner in 1968 are deemed correct:

Federal  ordinary income
Federal net long-tern capital  gain
Federal  net short- term capital  gain
Federal  div idend income
Statefmunicipal  interest income

outside of New York
Contributions
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I .  The Stat.ement of Income and Deduct ion f i led as part  of  pet i t ioner 's

1969 Federa l  Par tnersh ip  Return  shows an "o rd inary"  Ioss  o f  $3r353,995.53 .

Th is  amount  re f lec ted  a  deduct ion  o f  $2 ,059,459.15  fo r  sa la r ies  and

interest paid by the pet i t i -oner to the var ious partners.

J.  The fol lowing i tems of income and expense received and/or paid by

the pet i t ioner in 1969 are deemed correct:

Federal  ordinary loss
Federal  net long-term capit .al  gain
Federal  net short- term capital  gain
Federal  div idend income
State/municipal  interest income

outside of New York
Contr ibut ions

$  (3  , 353  , 995  . 53 )
444,156.56

7 ,386 ,268 .89
99  ,674 .46

480 ,926 .69
(43  ,759  .42 )

K .  F o r  t h e  y e a r s  7 9 6 5 , 7 9 6 6 , 7 9 6 7 , 1 9 6 8  a n d  1 9 6 9 ,  r e s p e c t i v e l y ,  t h e

amount  o f  each par tner 's  share  o f  pe t i t ioner ts  federa l  o rd inary  income or

Ioss ,  sa la r ies  and in te res t  rece ived by  each o f  the  par tners ,  federa l

qual i fy ing dividends, federal  net-short- term capital  gain or loss, federal

Iong-term capital  gain or loss, municipal  interest received on obl igat ions

issued by states and municipal i t ies outside New York, New York State

unincorporated business tax paid, interest received on obl igat ions of the

United States, and federal  chari table deduct ions paid are agreed to and

not .  in  i ssue.

3. During the years 1965 through 1969, pet i t ioner al located to Nerv York

f i f ty percent of i ts commission income ar is ing from commodity and bond orders

originat ing outside of New York and executed in New York. During the years

1965 through 1969, pet i t ioner al located Lo New York forty percent of i ts

commission income ar is ing from stock transact ions or iginat. ing outside of New

York and executed in New York.
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4.  Pet i t ioner  was a c lear ing f i rm.  That  is ,  i t  was a member of  the Stock

Clearing Corporat ion which, at  that t ime, was a subsidiary of the New York

Stock Exchange. This means that pet i t ioner cleared al l  the transact ions i t

executed on the f loor of the New York Exchange under i ts own name. Consequent ly,

pet i t ioner did not pay any other f i rm to clear Lransact ions for i t .

5.  During the years 1965 through 1969, the New York St.ock Exchange

maintained records which ref lected the average amount paid by a non-clearing

f i rm as a percentage of the commission the non-clearing f i rm receives from the

purchase or sale of a New York Stock Exchange Securi ty.  During the years 1965

through 1969, these percentages were as fol lows:

7965
7966
7967
1968
1969

25.8%
2s.s%
26.r%
26.2%
28.7'1"

6. I f  pet i t ioner were not a clear ing f i rm but had hired a f i rm to do i ts

clear ing, i t  would have paid a lower percentage than the average ref lected in

Finding of Fact t '5" because of Lhe vol l rme of pet i t ioner 's Lransact ions. This

Iower percentage would be subject,  however,  to a minimum conmission rate of

approximately twenty percenL for execut ing a clear i-ng transact ion on the New

York Stock Exchange.

7. At the hearing, the Audit  Divis ion argued, with regard to the year

1968, that having consented to an assessment of a def ic iency for the year L968,

pet i t ioner may not claim a refund for the year 1965 based upon a carryback of a

1968 net operat ing loss. The Audit  Divis ion also argued, with respect to the

years 1968 and !969, that al locat ing forty percent of the commission income to

New York on orders or iginat ing out.side of New York State and executed in New

York St.ate was appropriate.
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B. tr{ i th respect to the year 7969, the Audit  Divis ion and pet i t ioner

presented conf l ict ing methods of determining whether pet i t ioner 's partners had

the requisi te interest in the years to which pet i t ioner wished to carry back

the net operat ing 1oss. fn essence, the Audit  Divis ion sought to base the

computat ion of the partnership int .erest of  the partners in the carryback years upon

Lhe actual distr ibut ions to the partners. In doing so, the Audit  Divis ion

subtracted the net unincorporated business deduct ions which were disLr ibut.ed to

certain partners from the net unincorporated business gross income which was

distr ibuted to other partners. This amount was then used as the denominator to

determine each partner 's respecLive interest in the carryback year.  Pet i t ioner,

on the other hand, sought to premise Lhe computat ion of the partnersr interests

in the carryback years upon the distr ibut ions of income and expense required by

the partnersr l imited partnership agreement rather than the actual distr ibut ions

to  each o f  the  par tngrs .

CONCIUS]ONS OF tAW

A. That the Audit  Divis ion's argument.  that,  having consented to a def ic iency

for  the  year  1968,  pe t i t ioner  may no t  c la im a  loss  in  1968 is  fa l lac ious .

Sec t ion  689(g)  o f  the  Tax  Law prov ides ,  in  par t ,  tha t  " [ t ]he  tax  commiss ion

shal1 consider such facts with relat ion to the taxes for other years as may be

necessary  cor rec t ly  to  de termine the  Lax  fo r  the  taxab le  year . . . "  (emphas is

suppl ied).  Since pet i t ioner t imely f i led claims for refunds for the years

L965, 1966 and" 1967 , the State Tax Commission may determine whether petitioner

had a net operat ing loss in 1968. I t  is noted that no decision is being made

as t.o whether there was overpaynent or underpayment of tax in 1968.

B. That al though the al locat ion of forty percent of the commission income

to New York on stock transact ions or iginat ing outside of New York and executed
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in New York was permit.ted by the regulations of the State Tax Commission in

effect dur ing the periods in issue (20 NYCRR 287 .L, Quest ion 82-a),  the al locat ion

percentage was without support  and was therefore erroneous (@qqer of Bradford

& Co .  v .  S ta te  Tax  Conun . ,  62  A .D .2d  69 ;  Ma t te r  o f  Wa lke r  &  Co .  v .  S ta te  Tax  Comm. ,

69 A.D.2d 77 ;  Mat te r  o f  Adves t  Co. ,  S ta te  Tax  Commiss ion ,  l {ay  23 ,  1980) .  S ince

the record establ ishes that pet i - t ioner,  as a clear lng f i rm, would have had a lower

petcentage of i ts commission income on stock transact ions subject to tax than a

non-cl-ear ing f i rn,  and slnce the record does not clear ly establ ish the appropriate

rat io,  the Audit  Divls ion, upon al l  of  the facts and circuurstances present.ed, is

hereby directed to recompute pet i t ioner t  s comnlssion income from the sale of stock

for the years 1968 and L969 on the basis that twenty-f ive percent of pet i t ioner 's

commission income earned on stock transactions orl-ginating outsi-de of New York

and executed in New York should be considered income subJect to New York unincor-

porated business tax.

It is noted that the recomputation of the coumission income on the

sale of stock is l imited to the loss years in issue. Sect ion 706 (subd. 2'

par.  [a])  of  the Tax Law requires that the amount of the net operat ing loss

incurred by the unincorporated business is determined ". . . in the same manner as

the net operating loss deduction which would be allowable for the taxable year

for federal income tax purposes if the unincorporated business r^rere an individual

taxpayer . . . " .  Revenue Ru l ing  B l -88 ,  1981-1 ,  C.B.  585 prov ides  tha t ,  under  the

circumstances presented herein, i f  the statute of l i rni tat ions has expired for

claiming a refund, the amount of income in the year to which the net operating

loss is carried back is not to be reduced by the amount of an unclaimed deduction.

Inasmuch as the statute of limitations has expired on a claim for refund for
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the  years  1955 th rough 1967 (Tax  law 99687(a) ,  (d ) ;  722) ,  an  ad jus tment  o f

pet i t ionerrs income during the carryback years would be inappropriate.

C.  That .  sec t ion  7A6(2) (a )  o f  the  Tax  Law prov ides ,  in  par t ,  tha t :

"A deduct ion sha1l be al lowed for net operat ing losses incurred
by the uni-ncorporated business, except as otherwi-se provided by
subparagraph (b) of this paragraph, in an amount computed in the same
manner as the net operat ing loss deduct ion which would be al lowable
for the taxable year for federal  i -ncome tax purposes i f  the unincor-
porated business were an individual taxpayer (but determined solely
by reference Lo the unincorporated business gross income and unincor-
porated business deduct ions, al located to New York, of  the unincor-
pora ted  bus iness) .  t '

D .  That  sec t ion  706(2) (b )  o f  the  Tax  Law prov ides ,  in  par t ,  tha t :

" In the case of a partnership, no net operat ing loss carryback
or carryover to any taxable year shal l  be al lowed unless one or more
of the partners during such taxable year were persons having a
proport ionate interest or interests,  amounting to at least eighty
percent of al l  such interests,  in the unincorporated business gross
income and unincorporated business deduct ions of the partnership
which susLained the loss for which a carrvback or carrvover is
c la imed.  I t

E. That in Matter of  Newberger,  loeb & Co. (State Tax Commission, June 4,

1982)r a procedure was set forth for computing the partners'proport ionate

interest in a partnershipts unincorporated business gross income less deduct ions.

The procedure set forth therein required that in computing the partnersr

proport ionate interest,  al l  i tems of income, gainr loss and deduct ions, with

the excepLion of the partnersr al lowance for services and the statutory exemption,

were to be taken into considerat ion. Moreover,  the percentage of each partnerrs

interest was to be compuLed regardless of whether one parLner had a share of a

loss whi le another had a share of income. fn this regard, both income and loss

distr ibut ions were considered posit ive amounts in determining the numerator and

denominator.  I t  is necessary to consider loss distr ibut ions as posit . ive

amounts since a partner with a net loss distr ibut ion clear ly has an interest

" . . . in  the  un incorpora ted  bus iness  gross  income and un incorpora ted  bus iness
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deduct ions  o f  the  par tnersh ip . . . "  [Tax  law $706(2) (b ) ] .  I t  i s  no ted  tha t  th is

method ref lects each partner 's actual interest in the net unincorporated

business gross income and unincorporated business deduct ions.

F. That in view of the foregoing pr inciples, i t  is c lear that Lhe methods

fol lowed by both the Audit  Divis ion and pet i t ioner were erroneous. That is,

the Audit  Divis ionts computat ions were faul ty inasmuch as i t  fai led to consider

loss  d is t r ibu t ions  as  pos i t i ve  amounts .  Pet i t ioner 's  method is  de f ic ien t

inasmuch as i t  fai ls to ref lect the actual reported distr ibut ions of unincor-

porated business gross income and unincorporated business deduct ions. This

ar ises because pet i t ioner would have Lhe net distr ibut ion Lo each partner

modif ied by the provisi-ons of pet i t ioner 's l imited partnership agreement.

G. That when the proper computat ions are performed,2 pet i t ioner 's partners

in 7969 did not have the requisite eighty percent interest in the unincorporated

business gross income and unincorporated business deduct ions of the partnership

in  1966 or  1967.

H. That the pet i t ion

interest to Goodbodv & Co.

Goodbody & Co. ,  Incorpora ted ,  successor  in

granted to the extent indicated in Conclusions of

o f

i s

,'  
The computat ions are attached hereto as an appendix.  They are based upon

amounts which were st ipulated. The f i rst  column was computed by adding,
through the method out l ined in Conclusion of law "E",  the fol lowing amounts:
ordinary income or loss; qual i fy ing dividends, net shorL-term gain; net long-term
gain; municipal  interest outside New Yorkl  federal  contr ibut. ionsl  and the
actual salar ies and interest reported by the partners on their  United States
and New York State tax returns.



Law t tAt t  and t tBt t  and

refund in accordance

DATED: Albany, New

MAY O 4 1984

the Audit

herewith;

York
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D iv is ion  is  d i rec ted  to  recompute  pe t i t ioner 's

the  pe t i t ion  is ,  in  a l l  oLher  respecLs ,  den ied .

STATE TAX COMMISSION

COMMISSIONER

COMMI IONER
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