
STATE OF MW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Wil l iam Goldstein

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  t97L -  7976,  1978 & 7979.

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes
of the State Tax Comrnission, that he is over 18
5th day of October,  7984, he served the within
mai l  upon Sidney N. Solomon, the representat ive
proceeding, by enclosing a Lrue copy thereof in
wrapper  addressed as  fo l lows:

Sidney N. Solomon
Eisenberg & Solornon
3000 Marcus Avenue
Lake Success, NY 17042

and says that he is an employee
years of age, and that on the

not ice  o f  Dec is ion  by  cer t i f ied
of the pet i t ioner in the within
a  secure ly  sea led  pos tpa id

AFFIDAVIT OF MAII,ING

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
5th day of 0ctober,  1984.

ter oa
sec t ion



State of New York 1
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnissi-on, that he is over 1B years of age, and that on the
5th day of 0ctober,  1984, he served the within nl t ice of Decision by cert i f ied
mai l  upon wi l l iam Goldstein, the pet i t . ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

STATE OF NEId YORK

STATE TAX COI'{MISSION

In the l {at ter of  the Pet i t ion
o f

Idi l l iam Goldstein

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  7971 -  7976.  1978 & i .979.

Wil l iam Goldstein
1410 Blue Spruce lane
Idantagh, NY 11793

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
5 th  day  o f  October ,  7984.

ATFIDAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custody of the United SLates Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

pursuant to Tax



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  5,  1984

tr{ i11iam Goldstein
1410 Blue Spruce Lane
Wantagh, NY 11793

Dear  Hr .  Go lds te in :

Please t .ake not ice of the Decision of the State Tax Commission enclosed
herer+i th.

You have now exhausted your right of review at the administrative level.
Pursuant.  to sect ion(s) tZZ of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme CourL of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit.
Building /19, State Campus
Albany, New York 12227
Phone l/  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  RepresenLat . i ve
Sidney N. Solomon
Eisenberg & Solomon
3000 Marcus Avenue
lake  Success ,  NY I I042
Taxing Bureaut s Representat ive



STATE OF NEW Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WILLIAM GOLDSTEIN

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 197L,
L 9 7 2 '  L 9 7 3 ,  L 9 7 4 ,  1 9 7 5 ,  L 9 7 6 ,  1 9 7 8  a n d  1 9 7 9 .

Pet i t ioner,  Wil l iam Gol-dstefn, 1410 Blue Spruce Lane, Wantagh, New York

IL793, f i led a pet i t ion for redeterminat lon of a def ieiency or for refund of

uni-ncorporated business tax under Article 23 of the Tax Law for the years I97I,

1972,  L973,  1974,  L975,  1976 '  L978 and 1979 (F i le  Nos.  40889 and '  41747) .

A small claims hearing was held before Allen Caplowaith, Hearing Officer,

at the offices of the State Tax Conmissi.on, Two World Trade Center, New York,

New York, on March 15, L984 at 10:45 A.M., with al l  br iefs to be submitted by

Aprl1 15, 1984. Pet i t ioner appeared with Sidney N. Solomon, Esq. The Audit

Divls ion appeared by John P. Dugan, Esq. ( Irv ing Atkins, Esq.,  of  counsel) .

ISSUE

DECISION

consul tantr t

were those of  an

Whether pet i t ionerfs

constituted the carrying

employee and thus exempt

act iv i t ies engaged in as a t ' t raf f ic

on of an unincorporated busi-ness or

from unincorporated business tax.

FINDINGS OF FACT

1. Wil l ian Goldstein (hereinafter pet i t ioner) f i led New York State income

tax  res ident  re tu rns  fo r  the  years  I97L,  1972,  L973 '  L974,  1975,  L976 '  1978 and

L979. (Taxabl-e year L917 is not at issue herein and accordingly will not be

referred to).  On each of said returns pet i t ioner reported salary income derived
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from his employment with Chicago Shippers Associat ion, Inc.,  1106 West 35th

Street,  Chicago, I l l inois.  Addlt ional ly,  on each of said returns pet i t ioner

reported business income derived from his act iv i t ies engaged in as a l t t raf f ic

consultantrr .  Pet i t ioner did not f i le unincorporated buslness tax returns for

any of the years at issue herein.

2. On June 21, 1982 the Audit  Divis ion issued trdo statements of audit

changes to pet i t ioner.  One statement held the lncome derived from pet i t ionerrs

act lv i t ies as a traf f ic consultant subject fo the unincorporated business tax

for the years 1971 through I974. The other statement held the income derived

from said act iv i t ies subject to the unincorporated buslness tax for the years

I975,  L976,1978 and L979.  Accord ing ly ,  two no t ices  o f  de f ic iency  were  issued

against pet i t ioner on Decernber 9, L982. One not ice asserted unincorporated

bus j .ness  tax  o f  $7 ,024.10  fo r  the  years  1971 th ro tgh  1974,  p lus  pena l ty  o f

$446.96  and ln te res t  o f  $5 ,238.91 ,  fo r  a  to ta l  due o f  $12,709.97 .  The o ther

not ice  asser ted  un incorpora ted  bus iness  tax  o f  $5r553.2L  fo r  the  years  I975 '

1 9 7 6 , 1 9 7 8  a n d  L 9 7 9 ,  p l u s  p e n a l t y  o f  $ 3 9 0 . 5 3  a n d  i n t e r e s t  o f  $ 2 , 7 3 8 . 6 4  f o t  a

to ta l  due o f  $8 ,682.38 .  Sa id  pena l t ies  were  asser ted  pursuant  to  sec t ion

685(c) of Art ic le 22 of the Tax Law, as incorporated into Art ic le 23 by sect j -on

722, fot  fai lure to f i le a declarat ion of est imated unincorporated business

tax for each of the years at issue.

3. During the years at issue herein pet i t ioner was employed ful1 t iure

as the senior execut ive of Chicago Shippers Associat ion, Inc.,  a freight

eonsolidation company. IIis services as an employee were rendered at the

companyts Jersey Cit l r  New Jersey off ice. Unincorporated business tax r^ras

not asserted on the income which petitloner deri-ved from such employment.
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4. Petiti.oner contended that the income derived from his activities

engaged in during each of the years at issue as a traffic consultant is

exempt from the imposition of unincorporated business tax on the basis that

such act iv i t i -es const i- tuted services rendered as an employee.

5. Pet i t ionerfs traf f ic consultant act iv i t ies consisted of reviewing

freight bi l ls for tar i f f  and other overcharges by the var ious carr ier

rai l roads. When such overcharges were discovered, pet i t ioner brought them

to the attention of hj-s principal. The principal then decided whether a clain

for refund should be filed with the carrier. If such claim was to be filed,

pet i t ioner prepared the necessary documents.

6. From January, 1971 to l" tay, 1972, pet i t ioner htas engaged in the

aforestated traf f ic consultant act iv i t ies for two pr incipals:  Universal

Carloading & Distr ibut ing Co.,  and Terminal Freight Cooperat ive Associat ion.

From June, I972 through December, L979, pet i . t ioner rendered said services

solely for Terminal Freight Cooperat ive Associat ion (rrTerminalr t) .  A breakdor,rn

of the income derived from pet i t ionerrs two pr incipals in 1971 and 1972 was

not provided.

7. The hearing record is devoid of information concerning pet i t ionerrs

relationship with Universal Carloading & Distributing Co. His claf"n of

employee status was made during the hearing.

8. Pet i t ionerrs traf f ic consultant act iv i t ies were carr ied on at his

personal residenee during evenings and weekends. Terminal, which was located

in Chicago, I1l inois,  did not require pet i t ioner to work stated hours or report

on a regular basis.



-4-

9. Pet i t ionerrs compensat ion from Terminal consisted of a percentage

of the amounts recovered by Terminal from the railroads, resulting from the

overcharges discovered and claims filed by hin. Income taxes \,rere not

withheld from such compensation.

10. Pet i t ioner received no fr inge benef i ts from Terninal.  Business

expenses ineurred by pet i t ioner with respect to his act lv i t ies for Terminal

were not rei.mbursed.

11. The hearing record includes federal  schedules C f i led by pet i t ioner

fo r  the  years  L976,1978 and 1979.  On each ScheduLe C pet i t ioner  repor ted  the

tncome and deductions attributable to his activities engaged in on behalf of

Terminal. His business nane, as reported on each Schedule C, was trGold Medal

Auditsrr  and his employer ident i f icat ion number was 1I-6207L90.

L2. On each Schedule C pet i t loner reported substant ial  deduct ions for

automobile and travel and entertainment expenses. He contended that the

automobile expenses were incurred during trips made to New York City to pick

up the freight bi1ls that Termlnal sent him. The travel and entertaj-nment

expenses he contended were incurred during four to six trips made to Terminal

in Chicago each year for business meetings.

CONCLUSIONS OF LAW

A. That i t  is the degree of control-  and direct ion exercised by the

employer which determines whether the taxpayer is an employee or an independent

contractor subject t ,o the unincorporated business tax. Liberman v. Gal lman,

41  N.Y.2d  774.  Fur thermore ,  " [w ]he ther  there  is  su f f i c ien t  d i rec t ion  and

control which results in the relationship of employer and employee will be

determined upon an examination of all the pertinent facts and cj.rcumstances

of  each case"  .  20  NYCRR 203.10(c ) .
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B. That the degree of control and direction exercised by Terninal over

pet i t ionerrs day-to-day act iv i t ies engaged in on i ts behalf  was insuff ic ient

for the existence of a relat ionship of employer-enployee. Furthermore, s ince

the record ls devoid of information with respect to his relat ionship with

Unlversal Carloading and Dlstr ibut ing Co. during I97I and 1972, i t  must be

held that his traf f j "c consultant act iv i t ies for the ent ire period at issue

did not constitute services rendered as an employee within the meaning and

intent of sect ion 703(b) of the Tax Law.

C. That pet i t ionerfs traf f ic consultant act iv i t ies const i tuted the

carrying on of an unincorporated business pursuant to sect i -on 703(a) of the

Tax Law. Accordingly, the income derived therefrom is subject to the

irnposit j -on of unincorporated business tax pursuant to sect ion 701(a) of the

Tax Law.

D. That the penalty asserted for tax year 1971, pursuant to sect ion 685(c)

of the Tax Law, for fai lure to f i le a declaratLon of est imated tax, Ls cancel led

since said penalty was appl icable for taxable years beginnlng after December 31,

L97 L .

E. That the pet i t ion of Wil l iam Goldsteln

in Conclusion of Law t'D" supra; and that, except

is in a1l other respects denied.

DATED: Albany, New York

0cT 0 5 1984

is granted to the extent shown

as so granted,  h is  pet i t ion

STATE TAX COMMISSION

@24AJU_4*
PRESIDENT


